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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for 

the District of Columbia. 

No. 83940 At Law. 

Laura L. Avery, Plaintiff, 
vs. 

S. Kann Sons Company, a body corporate, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Columbia. 

Law. No. 83940. 

Laura L. Avery, Plaintiff, 
vs. 

S. Kann Sons Company, a Body Corporate, Defendant. 

Declaration. 

Filed April 30, 1934. 

i 

The plaintiff sues the defendant for that, whereas, here¬ 
tofore, to wit, at the time of the happening of the 

2 grievances hereinafter mentioned, and for a long 
time prior thereto, the said defendant was engaged 

in the District of Columbia in the conduct and operation 
of a large mercantile establishment and business commonly 
known and identified as a department store; that in the 
conduct and operation of said business and store the said 
defendant invited the patronage of persons in said Dis¬ 
trict, including the plaintiff, to the premises wherein said 
business was being conducted in said District of Columbia. 
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And it then and there became and was the duty of the 
said defendant, its agents, servants and employees to exer¬ 
cise ordinary and reasonable care in the conduct of said 
business for the protection and safety of its customers and 
patrons, including the plaintiff, and to keep said premises 
reasonably safe, and the floors and stairways thereof free 
from defects so as not to injure said customers and patrons, 
including the plaintiff, while in the said store and upon the 
said premises as customers and patrons as aforesaid. 

Yet the said defendant, its agents, servants and em¬ 
ployees, not regarding its or their duty in the premises, but 
wholly neglecting and ignoring the same, did permit a cer¬ 
tain stairwav in said store on, to wit, the fourth floor there- 
of and located at the entrance to one of its said depart¬ 
ments, to wit, the toy department, to be and to become, and 
remain for a long period of time, to wit, two months prior 
to the happening of said grievances, in a defective and 
dangerous condition, in this; in constructing or repairing 
the said stairwav bv laving linoleum on the top step of said 
stairway and on the tread thereof over two irregular paral¬ 
lel boards laid side by side or edge to edge, and forming the 
original floor or base of said top tread, the one of said 
boards nearest the front or riser of said step being higher 
than the other, to wit, one-fourth inch, thereby placing by 
said faulty construction an unusual, severe and extreme 
strain upon the said linoleum at the said joint, causing it to 
become cracked, split and broken, and a hazard and danger, 
especially to persons descending the said stairway; in per¬ 
mitting the said linoleum covering the tread of said top 
step of said stairway to become and remain for the period 
of time aforesaid, to wit, two months, split, cracked and 
broken where it covered the said two irregular boards at 
the place where the same joined edge to edge as 
3 aforesaid, and constituting a dangerous and hazard¬ 
ous condition, especially to persons descending the 
said stairway; and the plaintiff did on, to wit, the 18th day 
of November, 1933, at or about the hour of 3:30 o’clock, 
P. M., and during the usual business hours of said store, 
and while a customer and patron in said store as aforesaid, 
and using the aforesaid defective stairway for the purpose 
of descending to the lower floor, catch or hook her shoe in 
the said break or crack in said linoleum, causing her to trip 
and to be precipitated and thrown violently dowm the said 
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stairway upon, over and against a certain show case stand¬ 
ing at the bottom thereof, the plaintiff striking her body 
and certain parts thereof against said show case with great 
violence; the plaintiff exercising at the time such reason¬ 
able care and caution as the surrounding circumstances 
warranted. 

That as a consequence of which said acts of negligence 
on the part of the said defendant, its agents, servants and 
employees, the plaintiff’s neck was strained and bruised, 
her left shoulder and arm were strained and bruised, her 
left ankle was sprained, her left leg and thigh was 
bruised, contused and abrased, and her nervous system 
severely shocked and permanently impaired; and plain¬ 
tiff became and was ill, sick, sore, lame, and disordered, 
and her nervous system greatly impaired as a consequence 
thereof; and the plaintiff still is sick, sore, lame and dis¬ 
ordered, and will continue so to be, as a consequence 
thereof; and plaintiff is suffering, and will continue to 
suffer, from myalgia of her neck and shoulder from a 
traumatic myositis, and from hypotension, or low blood 
pressure, caused by a traumatic neurosis and has an 
atrophy of her left arm, all as a consequence thereof; and 
her health is permanently impaired as a consequence 
thereof; and from thence hitherto the plaintiff has suffered, 
and will continue to suffer, great physical pain as a con¬ 
sequence thereof; and plaintiff is permanently crippled as 
a consequence thereof; and for a long period of time, to 
wit, from the time of said grievances to the present time, 
the plaintiff has been unable to perform any work, espe¬ 
cially her work at the Veterans Administration where she 
is employed as a clerk, and plaintiff will continue unable 
to perform her said work in the future, and be permanently 
incapacitated from performing same, as a consequence 
thereof; and the plaintiff to the present time has lost in 
salary large sums of money, to wit, $500.00, as a 
4 consequence thereof, and will lose future amounts 
of salary amounting to a large sum as a consequence 
thereof. 

And the plaintiff claims damages in the sum of Fifty 
Thousand Dollars ($50,000.00), besides costs. 

JOHN U. GARDINER, 

Attorney for Plaintiff . 
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5 Marshal’s Return to Summons 

Issued April 30 1934 

Served copies of the declaration, affidavit, and this sum¬ 
mons, on the Defendant, S. Kami Sons Company a body 
corporate by serving Wm Freil Supt. of above named 
corp. PERSONALLY 5-1-34 

JOHN B. COLPOYS 
U. S. Marshal in and for the 
District of Columbia 

By H C ALLEN 
Deputy U. S. Marshal 

0 

Pleas. 

Filed May 31, 1934. 

* * # # * # 

First Plea. 

Comes now the defendant, S. Kann Sons Company, by 
its attorneys, and for plea to the declaration of the plain¬ 
tiff, Laura L. Avery, says this defendant admits it con¬ 
ducts and operates a department store in the District of 
Columbia, and was conducting and operating the same on, 
to-wit, the 18th day of November, A. D. 1933, and invited 
the patronage therein of persons in said District. This 
defendant denies each and all of the remaining allegations 
of said declaration. 

Second Plea. 

And for a further plea to said declaration the defendant 
says said plaintiff ought not to have or maintain her alleged 
cause of action against this defendant for that her alleged 
injuries and damages were not due to any negligence on 
the part of the defendant in constructing, or repairing, or 
maintaining said stairway or any part thereof. 

Third Plea. 

And for a further plea to said declaration this defendant 
says said plaintiff ought not to have or maintain her alleged 
cause of action against this defendant for that the said 
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damages and injuries of which said plaintiff complains 
were due to the negligence and carelessness of said plain¬ 
tiff, in that said plaintiff failed and neglected to use ordi¬ 
nary care and caution for her own safety while descending 
said stairway, which was then and there in good repair, 
in all respects safe and suitable for use, and was 
6 being used by persons in said store. 

BRANDENBURG & BRANDENBURGf, 

Bv L. M. DENIT, 

Attorneys for Defendant. 

Amendment to Declaration. 

Filed Februarv 11, 1935. 

******* 


Comes now the plaintiff, by her attorney, and by leave of 
the court first had and obtained amends her declaration 
filed herein by adding thereto after the first word, being 
the word “thereof”, in line seven of page three of said 
declaration, the following: 

“And as a consequence thereof the ligaments of plain¬ 
tiff’s sacro-iliac joint were wrenched, strained and tprn, 
resulting in a relaxation, weakening and instability of said 
joint and causing the muscles of plaintiff’s left side and 
back to become rigid, sore, lame and disordered; and as a 
consequence thereof plaintiff’s spine has become diseased 
and unsound, and she has developed spondylitis or inflam- 
-ation of the vertebrae of her spine; and as a consequence 
thereof plaintiff’s said sacro-iliac joint will be permanently 
weak and unsound, and she will have to wear a sacro-iliac 
support, and her spine will be perman--tly weak, diseased 
and unsound/’ 

JOHN U. GARDINER, 

Attorney for Plaintiff. 

Brandenburg & Brandenburg, 

Attorneys for Defendant. 


Gentlemen : 

Please take notice that I will ask the court to allow me 
to file the above amendment just before the trial of this 
case. The case is now on the daily assignment for trial, 
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but, I understand will not be reached this week. I am 
giving you this notice now as I have just been given the 
information upon which the amendment is based. 

JOHN U. GARDINER, 

Attorney for Plaintiff. 

7 Service of a copy of the foregoing amendment and 

notice admitted this 31st dav of January, 1935, and 
no objection. 


BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 

8 Memorandum 

MARCH 27—1936. 

Verdict for defendant. 


Supreme Court of the District of Columbia 

Monday, May 4, 1936. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 

******* 

Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on the verdict in this cause 
is ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by her attor¬ 
ney of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 
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Memoranda 


MAY 9—1936. 

Undertaking on Appeal approved and filed. 
Bill of Exceptions and Notice—filed 


JUNE 8—1936. 

Bill of Exceptions submitted. 


i 


9 Assignment of Errors. 

Filed June 9 1936 

* * * * * * * 

1. The court erred in refusing to permit counsel for the 
plaintiff to cross examine the defendant’s witnesses, em¬ 
ployees of its store, on replacement of or repairs to the 
linoleum in question made after the accident in question 
and after the filing of suit and service of the summons and 
declaration, five and one-half months after the accident. 

2. The court erred in ruling that evidence of replace¬ 
ment of the linoleum in question or repairs to the same 
made after the accident was inadmissible either by way of 
cross examination or rebuttal, if made after the filing of the 
suit and service of the summons and declaration. 

3. The court erred in ruling that evidence of replacement 
of the linoleum in question or repairs to the same made 
after the filing of this suit and the service of a copy of the 
summons and declaration, five and one-half months, was too 
remote under all of the circumstances of this case. 

4. The court erred in ruling that counsel for the plaintiff 
could not show either by way of cross examination or rebut¬ 
tal that the linoleum in question was replaced after the acci¬ 
dent and after service of the papers in this suit with other 
linoleum of the same kind; and that one of defendant’s 
principal witnesses, William P. Collins, who was its super¬ 
intendent of maintenance, testified at the second trial of this 
case that when he had the linoleum in question replaced it 
did not have a blemish in it and was in perfect condition, 
giving no explanation as to why it was replaced and fur¬ 
ther testifying that the linoleum in question was not pre¬ 
served but destroyed. 
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5. The court erred in ruling that counsel for plaintiff was 
not entitled to show, and in refusing to permit counsel for 
plaintiff to show, either by way of cross examination 
10 or rebuttal that the defendant replaced the linoleum 
in question after the accident, and after suit filed and 
summons and declaration served, with other linoleum of the 
same kind and did not preserve the linoleum in question 
that was taken up, but destroyed the same. 

JOHN U GARDINER, 

Attorney for Plaintiff. 


District Court of the United States for the District of 

Columbia. 

Wednesday, August 19, 1936. 

Session resumed pursuant to adjournment. 

Hon. James M. Proctor, Justice, presiding. 

******* 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by her attorney 
submits to the Court her Bill of Exceptions taken at the 
trial of this cause and prays that the same be signed and 
made of record, nunc pro tunc , which is hereby accordingly 
done. 


Memorandum 

AUGUST 24—1936. 

Order of Court of Appeals extending time to file tran¬ 
script of record to and including September 15, 1936. 


Designation of Record. 

Filed Mav 13 1936 

******* 

The plaintiff, Laura L. Avery, having perfected an an- 
peal herein to the United States Court of Appeals for the 
District of Columbia, hereby requests the clerk of the 
Supreme Court of the District of Columbia to prepare, 
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11 at the cost of the plaintiff, a transcript of the record 
on appeal, including therein the following papers 
and proceedings, which, with the bill of exceptions, is to 
constitute said record, namely: 


1. Declaration. 

2. Amendment to Declaration. 

3. Pleas of Defendant. 

4. The following memoranda: 


Marshal’s return of service of a copy of the dec¬ 
laration and summons, with date of service. 

Verdict of jury on third trial of case. 

Judgment on verdict for defendant. 

Notation of appeal in open court, with amount of 
appeal undertaking. 

Approval and filing of appeal undertaking. 

Filing, submission and approval of bill of excep¬ 
tions. 

Assignment of Errors. 

This designation. 


JOHN U GARDINER, 

Attorney for Plaintiff. 

i 

Service of a copy of the foregoing Designation of Record 
admitted this 13th day of May, 1936. 

BRANDENBURG & BRANDENBURG, 

J R Earle 

Attorneys for Defendant. 

12 District Court of the United States for the District 

of Columbia. 

United States of America, 

District of Columbia , ss: 

I, CHARLES E. STEWART, Clerk of the District 
Court of the United States for the District of Columbia, 
hereby certify the foregoing pages, numbered from 1 to 11, 
both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy 
of which is made part of this transcript, in cause No. 83940 
at Law, wherein Laura L. Avery is Plaintiff and S. Kann 
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Sons Company, a body corporate, is Defendant, as the same 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 26th day of August, 1936. 

! CHARLES E STEWART, 

Clerk. 

By CHAS B COFLIN, 

(Seal) Assistant Clerk. 

13 In the Supreme Court of the District of Columbia 

Law No. 83,940 
Laura L. Avery, Plaintiff , 
vs 

S. Kann Sons Company, a Body Corporate, Defendant. 

Bill of Exceptions 

Be it remembered that at the trial of this case before Jus¬ 
tice James M. Proctor and a jury, begun on the 25th day of 
March, and concluded on the 27tli day of March, 1936, be¬ 
fore the jury retired to consider their verdict, the plaintiff 
to maintain the issues on her part joined, offered herself as 
a witness in her own behalf, and testified in substance as 
follows : 

She is 38 years of age; in November, 1933, she was and 
now is employed at the Veterans Administration; on Satur¬ 
day afternoon, November 18, 1933, about 3:30 P. M., she was 
in Kann’s store with her daughter and little boy. They went 
to the fourth floor and were in the upper part of the toy de¬ 
partment; they walked to the stairway and stood there a 
few seconds looking down into the lower part of the toy de¬ 
partment ; when they started to leave, her heel caught in the 
linoleum on the top step and threw her down, hitting the 
showcase at the bottom of it with her neck, shoulder, side 
and head; a customer came to her assistance and helped her 
up; she did not get his name or address; her daughter also 
helped her; a floorwalker called a nurse, who came and as¬ 
sisted her to the emergency room where first aid was given; 
she remained there for about 3/4 of an hour; after that, 
with her daughter’s assistance, they came back and her 
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daughter pointed out to her the broken linoleum on the top 
step where she had caught her heel; a cab was called, and 
they went home. When asked to describe the break, she in¬ 
dicated with her hands the length of the break in the linole¬ 
um and said “the linoleum was so old and worn that you 
could see the ragged edges of it.” By ragged edges 
14 she meant the burlap on the back of it, where it 
breaks, the ragged part of it. Dr. McKenzie, at the 
Veterans Administration, was called and came to see her 
the next morning. Witness described her injuries as “Well, 
my kneck and shoulder and arm were bruised, and my back 
and my whole left side, my ankle; and I have been in con¬ 
stant pain with some part of my left side ever since this 
accident.” She did not continue work at Veterans Bureau 
until TV 2 months after the accident; she went back in July 
the following year. She received no pay for the 7% months, 
and lost about $90.00 per month. The defendant Company 
sent a doctor out to see the witness, and he examined her 
ankle and neck; did not examine her back, asked no ques¬ 
tions about her back; only asked about her hearing. Dr. 
McKenzie sent the witness to Dr. Prosperi but she does not 
know’ w T hen. Dr. Prosperi examined her. 

When asked as to the condition of her health prior to the 
accident, the witness said she had never had any serious ill¬ 
ness in her life, had never had an operation, but had had one 
or two daily sick spells during the month. Dr. McKenzie 
prescribed medicine and treatment for her; “He gave me a 
tonic and ordered massages, and he ordered a belt, which I 
did get and wrear; and he gave me medicine for the pain, to 
ease the pain, and several prescriptions.” She does not 
know what those medicines cost her. 

On cross-examination, witness stated she does not have 
any bills or memoranda of any moneys spent for medicine; 
and does not remember Dr. McKenzie testifying in a previ¬ 
ous trial of this case that the only medicines he gave her 
were codeine and salicylic acid; that she doesn’t know any 
of the prescriptions, but had prescriptions and a tonic; she 
still has half a bottle at home but cannot tell the name of it; 
that she has taken small pills for pain, and has gone down 
to the emergency room during wrorking hours and asked for 
one of those pills for that pain, because it was so great; she 
went back to work in July, 1934; she has been off on sick 
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leave; she does not know how many days she was off during 
1934, but she took all of her sick leave and some leave with¬ 
out pay in 1934; she cannot tell how many days she was 
away in 1935, but used all of her sick leave, thirty days of 
her annual leave, and about seven days without pay. She 
is not sure just how many. In 1933, prior to the in- 
15 jury, she had used all of her sick leave a day or two 
at a time, but never for this ailment; she does not 
know how many days she was away from work in 1931; she 
was quarantined with her little boy for scarlet fever, and 
was out on leave without pay. In 1934, she took 6 days be¬ 
cause she was not working the whole year, and they are 
only allowed a couple of days a month or a day and a quar¬ 
ter a month; but she used all the leave she had. She didn’t 
go to work on the davs she was marked absent. When she 
reported illness, she did not confer with Dr. McKenzie in 
order to ascertain what cause to assign for the illness; that 
the cause of her absence, as assigned was myositis, because 
that is what they said she was suffering from in her back; 
she did not report that she was suffering from sacro¬ 
iliac strain, because Dr. McKenzie told her what it was, 
and she put down “ myositis ”, because it affects you, and 
it was in the joint of the sacro-iliac joint. Prior to No¬ 
vember 18,1933, she had a slight accident in an automobile; 
that it stopped, and her head hit the windshield. It was not 
any serious injury. It caused headaches for about three 
weeks. She never had any other accident, but has a little 
scratch from a drinking glass that fell down off the win¬ 
dow-sill and struck her on the shin. She does not know how 
long she wore the belt the doctor prescribed, or when she 
last wore it. 

When going to the fourth floor, she used the elevator on 
the Eighth Street side; that it stopped in front of the shoe 
department and she had to walk fifty or sixty feet to the 
stairway; that the stairway was an ordinary group of steps, 
well lighted, with nothing unusual about it, and other people 
were using it. It is the only stairway to go from the upper 
to the lower part of the toy department. When asked to 
show the jury how she walked, witnesses said she just 
walked over and stood there looking down in the lower part 
of the toy department; when she went to leave, her left foot 
hooked and it pitched her down. She further showed the 
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jury how she walked and stepped, using a step in the court 
room for that purpose. Witness was asked to tell what 
color the linoleum was, and said she couldn’t because it was 
so old and worn; that she couldn’t tell whether it was green 
or black or brown; that the break was about 18 or 20 inches 
long; she guessed it was about an eighth of an inch 
16 wide. From November 18th down to the date of trial, 
she had not been back there to see the linoleum, or to 
inspect the place. Witness usually visited in the toy de¬ 
partment during Christmas; she has been in Kann’s store 
off and on all her life; she was born and raised in the city 
of Washington; she could not tell how many times she had 
used the stairway prior to the accident. When she was look¬ 
ing down in the lower part of the toy department, she 
paused a few seconds on the top landing; she was standing 
back of the metal tread on the stairway about like this 
(demonstrating to the jury with the toes of her shoes 
projecting about one inch beyond the farthest edge of the 
metal tread). She usually wore heels similar to the ones 
she now has on, and estimated their width to be about half 
an inch. At the time of the accident she did not know what 
caught her heel, and still does not know. 

4 ‘ Q. About a half inch heel caught in an eighth of an inch 
break ? Is that it? A. It could easily, because it was low; 
had sunk down. 

Q. How do you know it was, Mrs. Avery? A. Because it 
would have to be for your heel to catch into something. 

Q. Didn’t you testify before the court and jury in this 
case in 1935 that you didn’t know what caught your heel? 
A. I knew something caught it, because it— 

Q. Just answer the question. A. I said that I didn’t 
know. I said my daughter showed it to me, what caught it. 

Q. You know no more about it today than you did in 1935, 
when you testified before in this court? A. That is right. 

Q. To the other jury? A. This is right. j 

Q. Therefore you don’t know what caught your heel, do 
you? A. I do not. 

Q. Except as your daughter told you? A. Well, I know 
that there was something— ; 

Q. Isn’t that right? A. Yes. But I would know that 
there was something caught it, because it held my heel so 
tight. 
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Mr. Denit: I move to strike that out as not responsive. 

The Court: I think that may stand. 

•/ 

Mr. Denit: Then I also move vour Honor to strike out all 
of the testimony of this witness that she caught her heel in 
the break in this linoleum, because she has shown now by 
her own testimony that she didn’t know what caught it. 

The Court: I think that it had better stand that way. She 
has testified to that, that is true; but I see no point in 
17 striking it out. 

Mr. Denit. It is based on hearsay—entirely what 
her daughter told her. 

The Court. Her statement that she caught it in the linole¬ 
um will go out, then, because it is according to her daugh¬ 
ter’s statement.” 

The witness was handed a 12-inch rule and asked to mea¬ 
sure her heel; without removing the shoe from her foot the 
witness crossed her legs, bent over from both left and right, 
placed the rule on the bottom of her heel, and measured it. 
The heel w^as a little over an inch wide. As she started 
down the steps witness said her daughter was standing on 
her right side, and her little boy on her left. 

Thereupon, further to maintain the issues on her part 
joined, the plaintiff called as a witness, LaNelle V. Avery, 
who testified in substance as follows: On November 18, 
1933, she and her mother had gone to the fourth floor of 
Kann’s department store, toy department, to attend to some 
Christmas shopping; they were on the top step looking 
down in the lower part of the toy department; they hesi¬ 
tated for a few moments looking down at the tovs. As thev 
started to go dowm, her mother’s foot caught on the top 
step in the broken linoleum and threw her all the way down 
the steps, and at the bottom she struck against a showcase; 
then some gentleman came up and helped her up. The nurse 
came down and took the plaintiff up to the first-aid room 
where she stayed for about three-quarters of an hour and 
then the witness took her home in a cab. After leaving the 
rest room she and her mother went to see where she had 
fallen. Witness showed her the step and told her where 
she had fallen. Witness saw her catch her foot. The fol¬ 
lowing Monday the witness went to Kann’s store with her 
father and showed him the place in the step that her mother 
had tripped. Her father examined the place; there had not 
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been any change in the condition between Saturday and 
Monday; it was the same as it was the previous Saturday. 
After the accident her mother was confined to her bed, and 
was away from work about seven and one-half months. The 
break in the linoleum was very w’orn. 

On cross-examination, the witness testified in substance as 
follows: She was going to school in November 1933^ Her 
mother was confined to her bed otf and on during the 
18 seven and one-half months she was away from work, 
but was able to go out at least three times a week to 
see the doctor. She cannot tell what period she was con¬ 
fined to bed. There weren’t very many people in the de¬ 
partment at the time of the accident. They were on the 
steps by themselves; she didn’t notice other people using 
the stairway, but knows when they went to the stairway, no 
one was using it; that she was standing to her mother’s 
right and saw her heel catch. It was the left heel. Witness 
saw a break in the linoleum. Asked how’ she was able to 
see that if both she and her mother were looking out in the 
toy department ahead of them, witness replied “When 
mother’s heel caught in it, it hung a while; and then it threw 
her down the steps, and I turned quickly and saw her heel 
myself, and it threw her down. * * * When she started 
to fall down the steps, she gave sort of a lunge; and I turned 
quickly, and I saw her heel—just like—just catch, and then 
threw her down. I turned real quickly and saw her heel 
catch in it. ’ ’ 

Q. Were you first attracted to her by reason of the fact 
that she was falling? A. No. She sort of gave a lunge like 
she felt for a step that she could step down; and I looked 
and saw her heel catch in there. 

Q. Do you mean to say that you were standing oh your 
mother’s left and you could see her trip before she fell? 
A. I was to my mother’s right. 

Q. All right. On your mother’s right. Before she fell, 
you looked and saw her left heel in the broken linoleum? 
A. Yes, because it kind of hung there and threw her down. 

Q. Isn’t it true that you didn’t see your mother’s heel 
catch in anything, but that both you and your mother came 
back and then you told her that her heel must have caught— 
A. No. 

Q. —in some place there? A. No. I saw it. 
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Q. You saw it! A. Yes, sir. 

Q. You say you were looking out in the toy department 
at the time? A. I was. But then we both were. We were 
looking down in the lower part of the toy department; and 
when I saw her lunge forward, I turned quickly and saw her 
heel in the linoleum. It sort of caught there and threw her 
down. 

Q. It didn’t take any part of the heel off, did it? A. No. 

Q. And how long did you see her remain there with her 
heel caught in the linoleum before she actually fell? A. It 
just happened so quickly. I saw she was falling and I 
turned very quickly to see what it was, and she just fell 
right down. 

• Witness went back to the store the following Monday 
afternoon with her father and Mr. Gardiner, counsel in this 
case, and pointed out the linoleum; she saw the linoleum 
three times, but could not tell its color, whether it was red, 
green or black. On Monday the linoleum was in the same 
condition as it was on Saturday, not any dirtier. Neither 
her father nor Mr. Gardiner made any measurements; they 
picked it up and looked under it; that is all that was done. 
Neither the witness nor her mother told the superintendent 
of the store anything about the linoleum being in bad condi¬ 
tion. 

19 Thereupon, further to maintain the issues on her 
part joined, the plaintiff called as a witness her hus¬ 
band, Harvey V. Avery, who testified in substance as fol¬ 
lows: He went to Kann’s store on the Monday following 
November 18, 1933. His daughter showed him a step and 
a broken piece of linoleum. He examined the step and 
found a sunken piece of flooring, one piece, one board, pos¬ 
sibly a quarter or three-eights of an inch higher than the 
other piece, the highest piece as you descend the stairs. 
There was a break in the linoleum about twenty inches long. 
It was cracked also about thirty inches; twenty of those 
thirty inches were broken all the way through; he picked 
the linoleum up some six inches from the floor; the break 
was about four inches back of the steel tread which was 
about six inches wide. The break was along the edge of the 
boards. The linoleum was dirty, the burlap on the back 
was showing. About the following Thursday or Saturday, 
witness went back to Kann’s with Mr. Evans, and showed 
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him the same place. Over objection and exception by the 
defendant, witness was permitted to state that there was not 
any change in the condition. About six weeks later witness 
took a Mr. Fine there, and over objection and exception by 
the defendant witness was permitted to state that there had 
been no change at that time. Evans and Fine both exam¬ 
ined it. His wife was away from work about 7% months. 

On cross-examination the witness testified in substance as 
follows: When he went to the store on Monday afternoon, 
he saw certain things with reference to this stairway, and 
was certain as to what he saw; that he took Mr. Evans back 
a week later, and Mr. Fine six weeks later, to have some¬ 
body to substantiate his statement. On Monday afternoon 
following the accident he had reached the conclusion that 
his wife was going to file a law suit against the store; on 
Monday afternoon he, his daughter, and his lawyer 
20 went to the store; he went in order to qualify himself 
to testify in a law suit. While he is a general con¬ 
tractor, and takes measurements of places to lay out work 
and so forth, he made no measurements of the stairway on 
Monday afternoon because he didn’t think it was necessary; 
he did not measure the length of the break, nor the depth, 
nor the width; he saw this stairway three times altogether. 
On two occasions he reached dowm and touched this linole¬ 
um. He couldn’t tell the color of it, but knows it was not 
green. The witness, his daughter, and Mr. Gardiner were 
in the store some ten or fifteen minutes during which he 
lifted the linoleum six inches from the floor. The piece of 
linoleum extended from one extremity of the stairs to the 
other extremity, and then stopped; there was a piece of 
metal back of it to bind it flush to the floor. The linoleum 
was not a heavy type and was worn to a thread. It was not 
nailed or bound to the floor. 

Thereupon, further to maintain the issues on her part 
joined, plaintiff called as a witness John R. Evans who tes¬ 
tified in substance as follows: He went to Kann’s store with 
Harvey Avery on November 25, 1933; that Mr. Avery 
showed him a short flight of stairs on the fourth floor, and 
he examined the top step. Thereupon the witness was asked 
what condition he found, to which question the defendant 
objected. Said objection was overruled and an exception 
duly noted. Witness then answered he found a crack about 
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20 inches long with a distinct break in the middle of about 
8 or 10 inches; that the linoleum had turned up slightly on 
the edges adjacent to the break; that the difference in height 
between the two floor boards was about three-eights or one- 
half of an inch; then he lifted the linoleum and saw’ the floor¬ 
ing underneath; that the linoleum back of the break w’as so 
much low’er than that in front of the break, by placing his 
heel on the linoleum back of the break he could feel a dis¬ 
tinct catch. 

On cross-examination the witness testified that he 

21 w’ent to the store to look at the step, because there 
w’as a question in his mind as to how plaintiff came 

to fall; that this w’as simply natural curiosity; that he 

went with Mr. Averv because he didn’t know’ the exact 

* 

location; that he couldn’t tell w’hat color the linoleum w’as. 
Witness further said that he had discussed the case with 
Mr. and Mrs. Avery and their young daughter, although 
not manv times. 

Q. Didn’t you come to this courthouse the day before 
vesterdav w’ith Mrs. Averv’s daughter? A. No, sir. 

Q. "Weren’t you in the Assignment Commissioner’s office 
with her at half-past ten on Tuesday morning of this w’eek? 
A. No, sir. 

Q. Didn’t you ask the assignment commissioner whether 
he had telephoned your place of business; and, if he had 
not done it, not to do so? A. Yes, sir. 

Q. And w’asn’t Miss LaNelle Avery w’ith you at the time? 
A. Yes, sir. 

Q. Then you were in the assignment commissioner’s office 
with her at that time? A. Not at half past ten. 

Q. At w’hat time? A. It w’as closer to eleven. 

Q. And you are a visitor at the Avery home from time to 
time? A. Yes, sir. 

Q. Keeping company w’ith Miss LaNelle Avery? A. I 
have been out with her. 

Q. Out of a natural bend or natural curiosity you went 
down to the store with her father to see how the accident 
happened? Is that right? A. Yes, sir. 

Witness further said the stairs were well lighted; that 
there was merchandise on either side; that when he w’as at 
the store Mr. Avery probably told him in a casual conver¬ 
sation about the accident, and wanted his opinion about it 
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in general; that he made the investigation to see if it was 
possible for Mrs. Avery to have caught her heel as she 
claimed. 

Plaintiff then called as witnesses three physicians, 

21 one of whom gave his findings upon examination of 
plaintiff made by him on November 19, 1933 ; his 

first diagnosis was myositis, and spondylolisthesis of the 
fifth lumbar and probable sac.ro-iliac strain; an x-ray was 
recommended by him; myositis is an inflammatory condi¬ 
tion or disease of the muscles, and is usuallv acute and of 
bacterial origin. Spondylolisthesis is a relaxation and 
pushing down of one of the vertabrae from the spine; it 
might be caused by many things other than injury (trau¬ 
ma), such as lying in bed very long, and anaesthesia. In his 
opinion plaintiff’s condition was the result of trauma, al¬ 
though his opinion differs from that stated by Dr. Cecil 
in his Textbook of Medicine. Another physician examined 
plaintiff and found a left sacro-iliac strain which, in his 
opinion, was permanent; the x-ray did not show any spon¬ 
dylolisthesis; in showed perfectly normal joints, no 
separation of the joints or verterbrae, and no abnormal 
curvature of the spine. It showed nothing except what 
would be found in a perfectly normal woman of plaintiff’s 
age. Infection plays a big part in producing myositis, but 
it is not always the cause; if myositis were ascertained 
wdthin 24 hours after plaintiff fell, it is improbable it was 
caused by the fall. Sacro iliac strain might result from 
many different things, such as a fall, lifting of weight 
while in abnormal posture, overexertion, a quick shifting 
of the body’s weight, or by trying to catch a falling glass 
in a bath-room or being in a taxi cab accident, as testified 
by plaintiff. Another physician examined plaintiff and 
found a sacro iliac strain which might have been caused by 
any number of things; he could not say that it was the re¬ 
sult of plaintiff’s fall and nothing else; but all three agreed 
that from the history of the case as given them the sacro¬ 
iliac strain was the result of the fall in the defendant’s 
store, in their opinion. 

Thereupon, further to maintain the issues on her 

22 part joined, plaintiff offered as a witness David Fine 
who testified in substance as follows: He is engaged 

in the linoleum business, connected with the Quaker City 
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Linoleum Company; that he has been in such business 
about fifteen years; that in the latter part of January 1934 
plaintiff's husband came to his store and asked him to go 
to inspect the job; that they went to the fourth floor of 
Kann’s store; that Mr. Avery showed him a place on the 
stairs, which he examined. Witness was then asked to give 
the result of his examination to which the defendant ob¬ 
jected; said objection being overruled to which ruling the 
defendant duly noted an exception. Witness replied that 
he found a crack in the linoleum which caused a break about 
five or six inches in width; that there were three or four 
boards under the linoleum, one board was a fraction higher 
than any of the others, and the break was where the floor 
board was higher; that he would say it was an eighth of 
an inch higher; the break was all the way through and he 
could see the thread or fabric; that the crack was about 
twenty inches to two feet and along the edge of the higher 
board; that it was about four or five inches back from the 
steel plate which plate was about seven or eight inches; that 
the break was very prominent. 

On cross-examination the witness stated that he had not 
known Mr. Avery before January 1934; that Avery was 
referred to him by the proprietor of the Quaker City"Lino¬ 
leum Company; and when he left his office they thought 
he was going to inspect the job; that Avery said nothing 
to him until they got to Kann’s store and then told him 
about it; that they remained at the stairway for about ten 
minutes, during which time people were using the stair¬ 
way ; that nobody fell while they were there; that he went 
down the stairway and didn’t fall; that you could see the 
stairway at least four or five feet ahead. 

The plaintiff then rested her case in chief, whereupon 
the defendant moved the court to direct the jury to return 
a verdict for the defendant on the ground that there was 
no evidence sufficient legally to take the case to the jury 
on any of the allegations of negligence stated in the plead¬ 
ing materials: (1) a piece of metal approximately 6 inches 
court the defendant duly noted an exception, which excep¬ 
tion was entered on the minutes of the court. 

Thereupon the defendant, to maintain the issues on 
23 its part joined, called Albert. L. Farrell as a witness 
who testified in substance as follows: He is a car- 
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penter by trade and has been employed by Kann’s Depart¬ 
ment Store, as carpenter, for eleven years; that he put the 
metal treads on the stairs leading from the upper to the 
lower toy department, and the linoleum back of the treads. 
The treads are six inches wide, half-inch thick; a piece of 
composition board with a bevelled edge was put on the 
floor to make the linoleum fit flush with the metal tread; a 
metal strip was placed on the back edge of the linoleum, 
the trade name of which is ‘ 4 battleship” linoleum; it was 
green and tough, and is supposed to be the best grade of 
linoleum you can buy; it was nailed to the floor with nails 
about four or five inches apart on the front, back and sides. 
It would not be possible to pick that linoleum up six inches 
from the floor, unless you tear it up. Witness’ partner, Mr. 
Sillex, helped him with the work. The linoleum was put 
down in November, 1931. Witness was shown the follow¬ 
ing materials: (1) a piece of metal approximately 6 inches 
wide and V 2 inch thick, which he identified as a part of the 
metal tread that was use on the step; (2) a piece of green 
linoleum about J4 inch thick, which he said was the same 
type, grade and color of the linoleum that was used on 
the stairway; (3) a piece of composition board about *4 
inch thick with bevelled, or tapered edge, which he said was 
a piece of the same composition material that was used 011 
the stairway when the linoleum was laid, and that it is in 
the same shape that it was when it was put down; it is part 
of the very piece he put down; (4) a piece of tongue-and- 
groove maple flooring about 2}4 inches wide and inch 
thick which he said was the same grade, kind, and character 
as the flooring used on the stariwav; (5) a piece of bead¬ 
ing with rounded edge, and said that it was the same kind 
as the beading used on the stairway; the beading goes on 
the front of the step and is used to keep the edge of the step 
from being straight down; (6) two pieces of timber each 
about 8 inches wide and 2 inches thick which he said was 
similar to the timbers used underneath the steps, called 
sleepers; (7) a piece of lumber about 7j4 inches wide and 
1 inch thick, and said that it was of the same grade, size, 
kind and quality as the lumber that was used as a riser or 
upright. (The foregoing materials were offered and 
24 received in evidence and marked as exhibits 1, 2; 3, 4, 
5,6 and 7.) Witness thereupon reconstructed the stair- 
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way so as to make a replica of the work that he did in 1931. 
Witness further stated that never since he has been work¬ 
ing at Kami’s store were there irregular floor boards un¬ 
derneath the linoleum; that he is familiar with the condi¬ 
tion of this stairwav and goes over it at least three times a 
week, sometimes half a dozen times a day, depending on 
what floor he might be working on. He worked in the store 
every working day that it was open in the month of No¬ 
vember, 1933, and went up the stairway from time to time 
during that month; he is alwavs over the store from one 
end to the other practically. There was not at any time 
during the month of November, 1933, a hole or break or 
tear or rip or any of those things in this linoleum on this 
landing. 

Upon cross-examination, the witness stated that he re¬ 
membered testifying in this case and in this court four or 
five weeks ago; lie remembers that a built-up model of the 
stairway, put together, was brought in. The boards were 
placed at right angles to the sleepers; they had to be laid 

that wav. He didn’t remember whether the model showed 
& 

the boards were running the same way but thinks they were 
because you wouldn’t have anything to nail them to the 
other way. He was handed the piece of composition board 
and said it was part of the piece that he used to build the 
floor up so that the level would be the same as the safety 
tread. He couldn’t exactly say whether it is a piece of the 
board which was put down in 1931 or not, but he did know 
it is the same identical stuff. The original piece was bev¬ 
elled, he remembers that; if the linoleum was laid on the 
floor, there would be % inch difference in level, and he took 
the piece of tapered fiber board, about 2 inches wide, and 
put it behind the metal tread, laid the linoleum over it, and 
then tacked it down. The front edge of the linoleum was 
level with the safety thread, and was one-fourth inch higher 
than the back edge of the linoleum. 

Witness went over the steps in getting to other depart¬ 
ments; he didn’t go there to inspect the stairs, but he didn’t 
see any breaks and there was no break or anything of the 
sort that he could notice going along. The landing on the 
top steps was set up in the way described so as to make it 
come level with the tread. Sometimes witness was 
25 on the floor every day, sometimes two or three times 
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a week; he didn’t know how often he was there around 
November 18 1933, but he used the stairway occasion- 
ally; he didn’t look at the stairway around November 18, 
1933, to see if there was anything wrong with it. The 
nails, which were used to fasten the linoleum down, had 
little heads on them and he has never heard of iron nails 
cracking or loosening the linoleum. There wouldn’t be so 
much pressure in driving the nails down so as to bring the 
linoleum to a level at the back edge of the metal tread; the 
linoleum was nailed all around and at the ends. The dis¬ 
tance from one end of the step to the other is about eight 
feet. 

Q. Now, when you laid the linoleum did you lay it in one 
continuous piece all the way across ? A. All the way across. 

Q. Have you seen the steps recently? A. Yes, I was 
there the other day; a couple of days ago. 

Q. Are they in one continuous piece now? 

Mr. Denit: We object to that question. That cannot pos¬ 
sibly throw any light on the situation. 

The Court. Objection sustained. 

Mr. Gardiner. Will you step to the bench? 

(The following proceedings were had at the bench, out of 
hearing of the jury:) 

Mr. Gardiner. This line of examination is not for the 
purpose of showing any negligence by reason of not repair¬ 
ing it; but I feel, and I have authority to sustain it, that 
on the cross-examination of a witness, to affect his credibil¬ 
ity and to affect the weight to be given by the jury to his 
testimony, I have a right to show that there was a change 
in the step; that the step where the accident happened was 
not in the condition that the plaintiff’s witnesses say it was. 

In other words, our witnesses testified to a situation 
which is partly caused by construction and partly caused 
by failure to correct the bad condition. They say that there 
was a fiber board piece that was higher than the boards 
next back of it; and the linoleum was laid over that^ and 
the break was along the edge of that high board. Now* this 
man says that there was no break in it at all; that the lino¬ 
leum was in good shape. 

The credit to be given to his testimony that the condition 
had not changed there is for the jury to weigh, because I 
have a right to argue that if he says that there is no change, 
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that it was in such a condition, I can show that ft has been 
changed and replaced; and why would it be replaced if that 
condition was not there? This line of examination is not 
for the purpose of showing any admission of negli- 
26 gence, but for the purpose of affecting the weight and 
the credit that the jury will give his testimony, and 
the court would instruct the jury that it is only for that pur¬ 
pose. 

The Court. Of course, if there was a repair or anything 
like that— 

Mr. Gardiner. I don’t think it is evidence of admission 
of negligence. But if he testifies to any state of repairs,— 
that they hadn’t permitted it—and they had permitted it, 
that would go to the weight which the jury would give to 
the witness’s testimony on that point; and the Court in¬ 
struct the jury that it is only for that purpose; that it is not 
an admission of negligence. 

The Court. You want to prove that it was constructed 
differentlv? 

Mr. Gardiner. I am. In a way. I am going to show— 

The Court. In other vrords that there was a difference? 

Mr. Gardiner. Yes. A difference. 

The Court. There would be more than one method. 

Mr. Gardiner. I don’t mean to change the construction. 
I mean this: If they took this linoleum up and replaced it 
with other linoleum and put this all the way across and 
that there is a decided break where they patched it— 

The Court. This is two vears later. 

Mr. Gardiner. I know. But I have got to show it. I 
cannot tell when it was. 

Mr. Denit. If we took the trouble to cut a piece of the 
linoleum up in order to bring it here and show the jury, 
and we put a new piece in its place— 

The Court. Are you objecting? 

Mr. Denit. Certainly. We think that it is not admis¬ 
sible. 

The Court. I will sustain the objection. 

Mr. Gardiner. Your Honor will permit me an exception? 
I am going to offer to prove by this witness—and will prob¬ 
ably have to go along those lines with Collins, if he is going 
to be brought in here—that he would testify that this lino¬ 
leum was taken up after this accident. 
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The Court. How soon after? 

Mr. Gardiner. It was after the suit was filed. The suit 
was filed and the claim papers served on them May 1st, 
1934. The linoleum was taken up after that and replaced 
after the suit was filed. And that at the time it was taken 
up, they did not preserve the linoleum. They didn’t do 
anything to protect their rights, but just gave no reason 
why it was taken up. 

The Court. When was this accident? 

Mr. Gardiner. The accident was in November, 
27 1933. | 

The Court. And when did this procedure occur? 

In 1934? 

Mr. Gardiner. After May of 1934, after the suit was filed 
and the declaration served on them. Now, the point is this: 

The Court. I will sustain the objection. 

Mr. Gardiner. You don’t want to hear anything further 
on it? I 

The Court. No, I think not. I think at best it is too re¬ 
mote—a change in condition by them several months af¬ 
ter—five or six months. 

Mr. Gardiner. Yes. But you must remember they de¬ 
nied that there was any break in the linoleum. We say 
that there was a break and that they would not take up per¬ 
fectly good linoleum and replace it if the break had not 
been there. 

The Court. I will sustain the objection. 

Mr. Gardiner. All right. Your Honor will give us an ex¬ 
ception. 

The Court. Yes. 

Mr. Gardiner. This man testified at the former trial that 
he took this linoleum up with the assistance of Collins. 
Collins said the linoleum didn’t have a blemish. Farrell 
said it had a crevice in it. Collins said that the linoleum 
was not broken at all when he took it up. Assuming now 
that they claim it wore between the time of Mrs. Avery’s 
accident and the time they replaced it. 

The Court. All right. If Mr. Collins testifies to that, 
then you can bring it out. 

Mr. Gardiner. They won’t ask him. I am bringing it in 
on cross examination. 

Mr. Denit. I don’t concede that Mr. Gardiner can prove 
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that it was in such a condition, I can show that ft has been 
changed and replaced; and why would it be replaced if that 
condition was not there? This line of examination is not 
for the purpose of showing any admission of negli- 
26 gence, but for the purpose of affecting the weight and 
the credit that the jury will give his testimony, and 
the court would instruct the jury that it is only for that pur¬ 
pose. 

The Court. Of course, if there was a repair or anything 
like that— 

Mr. Gardiner. I don’t think it is evidence of admission 
of negligence. But if he testifies to any state of repairs,— 
that they hadn’t permitted it—and they had permitted it, 
that would go to the weight which the jury would give to 
the witness’s testimony on that point; and the Court in¬ 
struct the jury that it is only for that purpose; that it is not 
an admission of negligence. 

The Court. You want to prove that it was constructed 
differently? 

Mr. Gardiner. I am. In a way. I am going to show— 

The Court. In other words that there was a difference? 

Mr. Gardiner. Yes. A difference. 

The Court. There would be more than one method. 

Mr. Gardiner. I don’t mean to change the construction. 
I mean this: If they took this linoleum up and replaced it 
with other linoleum and put this all the way across and 
that there is a decided break where they patched it— 

The Court. This is tw’o years later. 

Mr. Gardiner. I know. But I have got to show it. I 
cannot tell when it was. 

Mr. Denit. If we took the trouble to cut a piece of the 
linoleum up in order to bring it here and show the jury, 
and we put a new piece in its place— 

The Court. Are you objecting? 

Mr. Denit. Certainly. We think that it is not admis¬ 
sible. 

The Court. I will sustain the objection. 

Mr. Gardiner. Your Honor will permit me an exception? 
I am going to offer to prove by this witness—and will prob¬ 
ably have to go along those lines with Collins, if he is going 
to be brought in here—that he would testify that this lino¬ 
leum was taken up after this accident. 
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The Court. How soon after? 

Mr. Gardiner. It was after the suit was filed. The suit 
was filed and the claim papers served on them May 1st, 
1934. The linoleum was taken up after that and replaced 
after the suit was filed. And that at the time it was taken 
up, they did not preserve the linoleum. They didn’t do 
anything to protect their rights, but just gave no reason 
why it was taken up. 

The Court. When was this accident ? 

Mr. Gardiner. The accident was in November, 
27 1933. 

The Court. And when did this procedure occur? 
In 1934? I 

Mr. Gardiner. After May of 1934, after the suit was filed 
and the declaration served on them. Now, the point is this: 

The Court. I will sustain the objection. 

Mr. Gardiner. You don’t want to hear anything further 
on it? 

The Court. No, I think not. I think at best it is too re¬ 
mote—a change in condition by them several months af¬ 
ter—five or six months. 

Mr. Gardiner. Yes. But you must remember they de¬ 
nied that there was any break in the linoleum. We say 
that there was a break and that they would not take up per¬ 
fectly good linoleum and replace it if the break had not 
been there. 

The Court. I will sustain the objection. 

Mr. Gardiner. All right. Your Honor will give us an ex¬ 
ception. 

The Court. Yes. 

Mr. Gardiner. This man testified at the former trial that 
he took this linoleum up with the assistance of Collins. 
Collins said the linoleum didn’t have a blemish. Farrell 
said it had a crevice in it. Collins said that the linoleum 
was not broken at all when he took it up. Assuming now 
that they claim it wore between the time of Mrs. Avery’s 
accident and the time they replaced it. 

The Court. All right. If Mr. Collins testifies to that, 
then you can bring it out. 

Mr. Gardiner. They won’t ask him. I am bringing it in 
on cross examination. 

Mr. Denit. I don’t concede that Mr. Gardiner can prove 
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what be proffers to prove by this witness or anyone else. 

It was thereupon understood and agreed by counsel for 
both sides that the ruling of the court would apply to subse¬ 
quent witnesses for the defendant, and the exception cover 
same without the necessity of propounding similar ques¬ 
tions and following similar procedure as to objections and 
exceptions. 

After November 18, 1933, the witness went to the fourth 

floor of the store and used this stairway half a dozen times 

•/ 

or more. Witness was handed the piece of composition 
board (Farrell Exhibit 3): there are some nail holes in it. 
He can see a dark ridge along the fiber board where the 
tapering ends, about midway of the width of the board; he 
guessed that the dark ridge came from the piece of linoleum 
on it and the nails. When he worked on the stairwav and 

9 / 

laid the linoleum and the metal tread, he did not do any¬ 
thing else to the stairway; he did not put any rails there of 
anv kind. 

9 / 

Thereupon, further to maintain the issues on its part 
joined, the defendant called as a witness Shirley LeRoy 
Kendrick who testified in substance as follows: He has 
been employed at Kann’s store for seven years, and has 
been assistant buyer for the toy department for three years. 
He was working at the store every day the store was open 
during the month of November, 1933. He is familiar with 
the stairway that leads from the upper to the lower part of 
the toy department and used it constantly all day long, 
every day during November, 1933. (The attention of wit¬ 
ness was directed to the assembled materials, or replica of 
the top step of the stairway, which was on the table 
28 before him, the Court and jury). The stairway lead¬ 
ing from the upper to the lower floor presents the 
same appearance as to material and construction as the 
model. He was present in the store when Mrs. Avery fell, 
helped her up, asked if she was hurt, and he then called the 
store’s nurse by telephone. She complained of her neck 
and shoulder being hurt and said she caught her heel on the 
step and struck her shoulder against the showcase. The 
witness immediately looked at the stairway to see what 
caused her to fall, because that is part of his responsibility 
on the floor. He saw nothing there of any kind that would 
cause a person to fall; there was not any hole or break or 
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crack or tear in the linoleum any place; he did not see a 
thing. There are 300-watt bulb lights at the top and bot¬ 
tom of the stairway which are very bright. He does not see 
how it could be possible for the linoleum to be so dirty that 
you could not tell the color of it on November 18,1933, “be¬ 
cause we have a porter service which cleans our stairways 
every day. They are cleaned and mopped, and to my knowl¬ 
edge for the past seven years it had always been green.’’ 
He has never had any trouble in telling what color it was. 
About 60 or 70 salespeople used the stairway every day 
during the month of November, 1933; they were busy then, 
because it was going right into their Christmas season when 
they had larger crowds than any other time, because on 
Saturday they have Santa Claus there. There were hun¬ 
dreds of people using the stairway on the day he assisted 
Mrs. Averv. 


On cross-examination the witness testified in substance 
as follows: He remembers testifying at the last trial of this 
case that Mrs. Avery said she caught her heel and fell; he 
did not remember seeing a customer who helped her up, but 
did believe her daughter was with her at the time; he didn’t 
get the name of any particular person because if thb em¬ 
ployees do they turn it into the superintendent’s office and 
try to have these people make a report. The attention of 
witness was directed to the replica, or model, of the top of 
the stairway, and when asked whether there was a hump 
where the front edge of the linoleum jammed against the 
back edge of the metal tread, said he could not see any ; that 
there is a level grading starting at the bottom, or back of 
the linoleum, and tapering up gradually and making the 
height equal when it hits the steel tread (indicating); 
29 there would be about a quarter of an inch difference 
between the level of the steel tread and the extreme 
back edge of the linoleum; the difference in the levels is 
graded or bevelled; when he examined it immediately after 
the accident he saw no crack there; it was perfectly smooth. 
There was wear there, naturally, by continual walking over 
it; it was worn all over, but not worn any more at that place 
than it was farther back where it was lying flat on the floor; 
there was no difference in the wear at the two places; it was 
just the same. There were four steps, counting the top one, 
which are eight feet long. In describing the structure of 
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the step as it was on November 18, 1933, witness said, there 
was wooden riser; then, on the edge of the step there is a 
metal tread about six inches wide, the same tread as was 
before him in the court room. 

Thereupon defendant called as a witness one physician 
who gave his findings upon two examinations of plaintiff 
made in March, 1934, and February, 1935; he found a pro¬ 
nation of the left foot, which means flat foot, with symtons 
of strain of muscles resulting therefrom; on neither exam¬ 
ination could he find anything indicative of injury as a re¬ 
sult of Mrs. Avery’s fall in November, 1933, except a 
strained left ankle with secondary strain; this condition 
would clear up if treated for several w^eeks by arch sup¬ 
ports, exercises, hot and cold compresses and baths. A flat 
foot will cause a secondary strain of the muscles of the 
ankle, leg, knee, sacro-iliac, thigh, shoulder, and almost any¬ 
thing. He did not think that the discomfort complained of 
by plaintiff at the time of his examination was the result of 
striking her shoulder against the showcase because the ele¬ 
ment of time is too long; he did not find any sacro-iliac 
strain. From his examinations and the medical evidence, 
he concluded that her complaints were from the secondary 
strain resulting from the pronated, or flat, left foot. That 
the left patellar reflex was less than the right; that there 
was tenderness at the left sacro-iliac joint; that there was 
a definitely strained ankle; that the fact that the re- 

30 flexes were not normal, that the straight leg raising 
at the left was somewhat impaired, that there was 

tenderness around the sacro-iliac joint, that there was ab¬ 
normality of the sciatic nerve which radiated from the 
lower part of the spine, that the patient complained of 
‘‘feeling terrible”, all eleven months after the accident, 
were in his opinion in no way connected with the accident, 
but came from a bad posture and the flat foot. 

Thereupon further to maintain the issues on its part 
joined, the defendant offered as a witness Edna Best, who 
testified in substance as follows: She is employed as a sales¬ 
lady in Kann’s Department Store, and has been working in 
the toy department for 14 years; her duties require her to 
be in the upper as well as the lower section of that depart¬ 
ment from time to time; she is familiar with the 

31 stairway that leads from the upper to the lower sec- 
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tion and uses it frequently. She was at work in that de¬ 
partment every day the store was open in the month of 
November, 1933. She was in the store on November 18, 
1933; she uses the stairway about fifty times a day. When 
they sell toys in the lower section they go to the upper sec¬ 
tion to have the packages wrapped; the timekeeper is in 
the upper section and they go up there in the morning, at 
noon, and in the evening to sign their time cards. She used 
the stairway in connection with each sale she made. On No¬ 
vember 18, 1933 she did not observe any break or tear or 
hole in the linoleum on the landing in the stairwav. The 
stairs are cleaned from day to day. There was never a 
time during the month of November, to her knowledge^ that 
the linoleum was permitted to become so dirty that you 
could not tell what color it was. The linoleum was green 
and she could tell its color. 

Upon cross-examination the witness testified that she 
frequently had packages in her hand when using these 
stairs. She always looked at the stairs as she went up and 
down, naturally, to see where she was walking; there are 
four steps including the landing at the top. She didn’t 
know anything about the construction of the stairway; the 
step has a metal tread and linoleum on it. Back of the metal 
tread it is level. She didn’t know of any difference in 
height. There was no break or crack behind the metal 
tread. The linoleum was in perfect condition. There were 
no rails there on November 18, 1933. She estimated that 
the linoleum extended about 10 or 12 inches back of the 
metal tread; each of the three or four steps has a piece of 
linoleum and a metal tread on it. 

Thereupon, further to maintain the issues on its 
32 part joined, the defendant offered as a witness Lurie 
E. Stanford, who testified in substance as follows: 
She is an employee of the Veterans’ Administration, where 
plaintiff has been employed since 1931. Witness produced 
plaintiff’s employment record which was offered in evi¬ 
dence and showed that plaintiff was first appointed, in 
1921, and re-appointed on March 20, 1931. During 1931, 
she reported sick and was allowed all of her sick leave. 
She was absent on account of reported sickness 23 days. 
In 1932 she was reported sick 34 days, of which 4 
days were in January, 3% days in February, 1 day in 
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March, 1 day in April, 19 days in May, 1 day in June, 2 1 /> 
days in August, 1 day in September, 1 day in October. In 
1933 her record showed she was off 4 days in January with 
sore throat and stiff neck, 7 davs in Februarv with ton- 
silitis and indigestion, 2 days in March with severe cold, 3 
days in April for nervous indigestion, 2 days in May with 
nervous indigestion, 1 day in June with nervous indiges¬ 
tion, 3% days in July with nervous indigestion, billious 
attack, sore throat and cold, 2 days in August upon a doc¬ 
tor’s certificate with no reason assigned, 1 day in October 
on a doctor’s certificate with no reason assigned, 1 day 
(November 20) on a certificate from Dr. McKenzie without 
stating the nature of injury, and from November 22 through 
December 30, which was leave without pay, on a certificate 
signed by Dr. McKenzie reading as follows: “This is to 
certify that Mrs. Laura E. Avery has been under my care 
since November 20, 1933, and she is unable to attend to her 
duties”. In 1934 she was absent from January 1 to June 
30, upon another certificate signed by Dr. McKenzie dated 
May 17, 1934, reading as follows: “This is to certify that 
Mrs. Laura Averv has been under mv care since November 

* V 

18th for a traumatic myositis of right shoulder, arm, and 
right side of neck. There is also a secondary neurasthenia 
as a sequela of pain from the myositis. Her return 
33 to work is rather indefinite, but have advised her to 
try working about June 1st”. There was no absence 
from July to September 10,1934, on which date plaintiff was 
reported absent and illness assigned was myositis. The 
same illness was assigned for an absence on September 14. 
In October she was out 2 days suffering with sick headache 
and myositis; in November she was out 2 days, 1 day with 
stomach disorder and 1 day with myositis. The 1935 record 
showed the following absences: January, 2 days with severe 
cold and 1 day with indigestion; February, 8 days upon 
application signed by Dr. McKenzie, without stating the 
nature of illness; March, 2 days upon certificate of Dr. 
McKenzie, without stating the nature of illness, and 1 day 
with sick headache; April, 1 day with cold; May, 3 days, 
application signed by Dr. McKenzie, without stating the 
nature of illness; June, 2 1 /> days, application signed by Dr. 
McKenzie, without stating the nature of illness, and 1 day 
with sick headache; August, 2 days with sick headache; 
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September, 2 days, signed by Dr. McKenzie without stating 
the nature of illness: October, 1 dav with infected toe 
caused by illness and temperature rise 102; November, 1 
day with myositis, and 2 days with grippe. In 1936 she 
was out 4 Yz days in January with sore throat, and 2 days 
in March on a certificate signed by Dr. McKenzie with no 
reason given. All of absences enumerated were authorized 
upon 44 leave-slips”, signed by the plaintiff. 

On cross-examination, witness stated plaintiff was on 
duty November 21, 1933, but was absent continuously from 
November 22 until the first of the following July. 

Thereupon, further to maintain the issues on its part 
joined, the defendant offered as a witness William Bell, 
who testified in substance as follows: He has been employed 
at Kami’s Department Store 12 years, and is in charge of 
the radio department and serves as floor man at times; his 
work takes him to the radio section on the 4th floor, which 
is practically in the toy department. He was at work in 
the store every day the store was open for business during 
the month of November, 1933, and was there on the after¬ 
noon of November 18. He is familiar with the stairway 
leading from the upper to the lower part of the toy depart¬ 
ment. There was not any break or tear or hole in the 
linoleum on that stairway at any time during the 
34 eighteenth day of November, 1933, or prior thereto. 

There was never a time during store hours that 
refuse accumulated on the stairway to such an extent that 
you couldn’t tell what color the linoleum was. 

Upon cross-examination the witness testified in substance 
as follows: He used the stairways continuously, 50 or 100 
times a day; sometimes he would have packages in his 
hands; he paid particular attention to this particular stair¬ 
way because he was acting as floor man and was supposed 
to look after those things; it was his duty to inspect it. Wit¬ 
ness described the stairway: There is a metal plate or tread 
on the top and the linoleum is back of that. The linoleum 
on the top step, or landing, goes back about a foot; behind 
that there is a finishing strip. He never noticed any dif¬ 
ference between the level of the back part of the linoleum 
and the metal tread; if there was a difference it was very 
slight. He didn’t know when the stairway was constructed; 
he didn’t see any one working there in the fall of 1931 for 




32 


LAURA L. AVERY VS. S. KAXN SONS CO. 


the reason that most of that work is done before store hours, 
at night, and he wouldn’t be there then. The linoleum was 
kept in perfect shape and he would hardly notice it if they 
made a change using the same color linoleum. 

Thereupon, further to maintain the issues on its part 
joined, the defendant called as witness Thomas M. Sillex, 
who testified in substance as follows: He is a carpenter by 
trade and has been employed by Kann’s store a little over 
eight years. He does carpenter work at the store, along 
with Mr. Farrell. In 1931 he and Farrell covered the stair¬ 
way leading from the upper to the lower part of the toy 
department. The witness was shown the materials iden¬ 
tified bv Mr. Farrell, and stated thev were the same as 
those used in the stairway. He placed the metal tread, the 
composition board, and linoleum to show what the step 
looked like. The metal tread projected a little over the 
edge of the flooring and riser board and was screwed down 
hard. Then a piece of this press-wood, smoothed on the 
edge, was put under the front edge of the linoleum imme- 
diatelv back of the safetv tread, because the linoleum is 
only a quarter of an inch, and the metal tread is higher. 
That is why they used the piece of press-wood. Then the 
linoleum was put on, and nailed down so that it came abso¬ 
lutely even with the tread. A piece of nosing was 
35 put on the front of the riser board and under the 
metal tread which extended over a little bit. The 
linoleum was tacked down every five or six inches all the 
way around, which held it. He was working in the store 
during the month of November 1933, and he went through 
that section quite often during the day. There was no break 
or tear or hole in the linoleum on this landing. 

TJpon cross-examination the witness testified in substance 
as follows: When stairways are constructed or repaired, 
the work is done at night because everything had to be taken 
off. You couldn’t do it when people are running down the 
steps. In doing the work on the landing of this particular 
stairway they started after store hours and it was com¬ 
pleted that night or the next morning. The piece of lino¬ 
leum shown to him is the same kind of linoleum that was 
used in the stairway in 1931, 4 ‘battleship” linoleum. The 
piece of linoleum handed to him has had use. His duties 
in the store are to build fixtures, repair floors, fix windows, 
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or anything that happens that needs repair. He couldn’t 
tell how many times he was on the 4th floor during the month 
of November hut stated that they were up there every day. 
He walked over it every day in going to the toy department; 
he didn’t pay particular attention to it because it didn’t 
seem to have anything wrong. There was no wear or 
crack or anything along that part of the linoleum which 
went over the tapered portion of the composition board; 
at the high point it was the same as at other places. Wit¬ 
ness and Mr. Farrell put the steel tread down; there was 
no one else there at the time. 

Thereupon, further to maintain the issues on its part 
joined, the defendant offered as a witness Edward P. Col¬ 
lins, who testified in substance as follows: He is, and has 
been for about 25 years, employed by the defendant, and 
has been maintenance superintendent about 24 years. His 
work is to look after the elevators, the whole building, the 
cleanliness of it, and all such work as that. He goes over 
the building four or five times a day, and did so during the 
month of November, 1933. Some parts of the store are 
cleaned before and some parts after closing. Every day 
before the store is opened he went around to see that the 
cleaning had been done, and he did so in November, 1933. 

He went to the toy department on the fourth floor a 
36 couple of times a day. He is familiar with the stair¬ 
way leading from the upper to the lower toy depart¬ 
ment. Witness described the stairway. It had four treads 
and was about 8 feet 4 inches wide, with corrugated treads 
about 6 inches wide; a piece of linoleum was back of the 
metal tread, and a metal strip about one inch wide was back 
of the linoleum. The linoleum was green in color. It was 
never permitted to get so dirty that you couldn’t tell whether 
it was green, red, or black. He was at work in the store 
every day that the store was open to the public during the 
month of November, 1933, and was there on the 18th of 
November. He made the same kind of inspection every day, 
including the 18th of November. He saw the stairway on 
that day, and there was not a break, or tear, or hole in the 
linoleum on the top landing of the stairway. j 

On cross-examination, the witness stated that he was 
present and saw the men laying the linoleum on the landing 
of the top step about two years before November 18, 1933. 
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There is a great deal of traffic over that stairway; hundreds 
of people had used it. On November 18, 1933 he casually 
went through the toy department, but if he had seen any¬ 
thing he would have attended to it. The linoleum just 
showed about the same general wear that all of the stairs 
had; he could not notice anv ridge or mark or crack in the 
linoleum at the elevated place; it was no different from what 
was in the back. There were no rails on the sides of the 
stairway on November 18, 1933; show cases were on each 
side and at the bottom. The other steps had the same kind 
of corrugated tread on them with about four or six inches of 
linoleum back of the treads. The linoleum was in one piece 
the entire width of the stairway on all the steps; there was 
no break or patch of any kind. 

Thereupon, the defendant closed its case. 

37 Thereupon, the Court instructed the jury as to the 
issues involved, and at the conclusion of such charge 
asked counsel for both parties if they had any suggestions 
to make, to which both counsel replied they were satisfied. 

It was stipulated and agreed by and between counsel, 
after verdict and motion for new trial overruled, that the 
exhibits received in evidence be, and same hereby are, made 
part hereof by reference for transmission to the United 
States Court of Appeals for the District of Columbia for 
its consideration, counsel for defendant to retain posses¬ 
sion of same until the hearing on this appeal. 

The foregoing is the substance of all the testimony, evi¬ 
dence and proceedings bearing upon the exceptions herein 
reserved on behalf of the plaintiff. 

And thereupon, and as all of the said exceptions were 
duly noted and allowed as aforesaid and duly entered upon 
the minutes of the court; and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the plaintiff may have her case reviewed on 
appeal, the plaintiff, by her attorney, moves the court to 
sign and seal this, her bill of exception, to have the same 
force and effect as if each and every one of said excep¬ 
tions had been separately signed and sealed, which motion 
the court grants; and thereupon, the plaintiff tenders this, 
her bill of exceptions, and requests the court to sign and 
seal the same, which is accordingly done, now for then, 
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this 19th day of August, 1936, in duplicate original; one 
copy to be retained by the clerk of this court and the other 
copy for the Court of Appeals as part of the record on 
appeal. 

JAMES M. PROCTOR, (Seal) 

Justice . 

Satisfactory: 


JOHN U. GARDINER 

Attorney for Plaintiff 

BRANDENBURG & BRANDENBURG 
Attys for Deft. 

Endorsed on Cover: District Court of the United States 
for the District of Columbia. No. 6819. Laura L. Avery, 
Appellant, vs. S. Kann Sons Company, a Body Corporate. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Aug. 27, 1936. Moncure Burke, Clerk. 
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Laura L. Avery, 

Appellant, 

v. 

S. Kann Sons Company, a Body Corporate, 

Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal from a judgment of the District 
Court of the United States for the District of Columbia 
entered upon a verdict of a jury in an action for per¬ 
sonal injuries sustained by the appellant when she 
tripped on a broken place in the linoleum covering the 
top step of a short flight of stairs connecting two levels 
of the toy department in the department store of the 
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appellee while a customer in said store. As the parties 
are lined up here as they were below, for convenience, 
the appellant will hereinafter be called the plaintiff 
and the appellee the defendant. 

This is the second time this case has been before 
this court, and this appeal is from a judgment in the 
third trial of the case. In the first trial the lower 
court took the case from the jury at the close of plain¬ 
tiff’s case and directed a verdict for the defendant. 
That judgment was reversed by this court in No. 6460. 
On the second trial the jury found for the plaintiff. 
This verdict was set aside and a new trial granted by 
the trial court. On the third trial the jury found for 
the defendant, and it is for errors committed during 
that trial that this appeal is taken. 

THE PLEADINGS. 

The declaration (R. 1) charged that the plaintiff 
while a customer in the store of the defendant caught 
her shoe in a break in the linoleum covering the top 
step of a flight of stairs in said store, tripped and 
pitched down the stairs, and as a consequence was per¬ 
manently injured. The injuries, besides sprains and 
bruises, being an injury to the spine and a strain of 
the sacro-iliac joint. Two specific acts of negligence 
are set forth in the declaration; First, that the linoleum 
was not properly laid, either in construction or in re¬ 
pairing, in that it was laid over two irregular boards, 
the board nearest the front or riser of the step being 
higher than the board next back of it, thus placing 
an unusual and extreme strain on the linoleum, causing 
it to crack and break and become a hazard, especially to 
persons descending the said stairs; and Second, in 
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permitting the said linoleum to remain in a cracked 
and broken condition (R. 2-3). 

The pleas admitted the conduct of the store, its own¬ 
ership, and a general invitation to patrons to come 
upon the premises, but denied all the other allegations 
of the declaration, and also raised the defense of con¬ 
tributory negligence (R. 4-5). 

THE EVIDENCE. 

Plaintiff’s Case. 

The plaintiff to maintain the issues involved testified 
in her own behalf that on Saturday afternoon, Novem¬ 
ber 18, 1933, about 3:30 o’clock, she was in the store 
of the defendant as a customer (R. 10); that in going 
from one level of the toy department on the fourth 
floor to a lower level she used the public stairway con¬ 
necting the two levels, and in descending said stairway 
she caught or hooked her shoe in a break in the linoleum 
covering the top step of said stairway and pitched 
headlong down upon a showcase at the bottom of the 
stairs (R. 10). That as a consequence she was perma¬ 
nently injured and was unable to work for seven and 
one-half months. That at the time of the accident her 
daughter and five-year-old son were with her. That 
after receiving first aid from store employees she went 
back with the assistance of her daughter some three- 
quarters of an hour later and examined the top step of 
said stairway (R. 10-11). That the linoleum covering 
said step was cracked and broken through for some 
seven or eight inches and her daughter told her that 
the broken linoleum had tripped her (R. 10-11). That 
the crack and break were worn and dirty and you 
could see the burlap backing of the linoleum through 
the break (R. 11). 
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The plaintiff’s daughter, LaNelle V. Avery, testi¬ 
fied that she saw her mother catch her shoe in the 
broken linoleum and after the accident went back with 
her and examined the place, giving similar testimony 
to the plaintiff to the effect that the linoleum was 
broken through and cracked and dirty. This witness 
further testified that on the Monday following the acci¬ 
dent she again visited the store with her father, Harvey 
V. Avery, and showed him the place where her mother 
had tripped. That the linoleum was in the same condi¬ 
tion as on the previous Saturday when her mother 
tripped on it, and was unchanged. That her father 
examined the place (R. 14-15). 

The plaintiff’s husband, Harvey V. Avery, testified 
that his daughter, LaNelle, had shown him the linoleum 
on the top step of the stairway in defendant’s store 
where plaintiff had tripped the Monday following the 
accident, and that he examined it. That the linoleum 
was cracked for some thirty inches and broken entirely 
through for some twenty inches. That he lifted the 
linoleum from the floor at the break some five inches 
and could see the construction beneath. That the 
linoleum was laid over two irregular boards, the board 
nearest the front or riser of the step being some quar¬ 
ter of an inch higher than the board next back of it 
and the break was along the edge of the high board 
(the witness demonstrating on the step of the witness 
box and fixing the break about eight inches back of the 
front or riser of the step). That on the Saturday 
following the accident he took a man named John R. 
Evans to the store with him and showed Evans the 
place, the condition being still the same and unchanged; 
and in the latter part of January following the acci¬ 
dent he again visited the defendant’s store with a man 
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in the linoleum business named David Fine and showed 
Fine the place where the plaintiff had tripped; that the 
condition was still unchanged and the same as it was 
when his daughter first showed it to him; that both 
Evans and Fine examined the step and the broken 
linoleum (R. 16-17). 

Both Evans and Fine gave testimony similar to 
Harvey V. Avery, that the linoleum was broken throqgh 
along the edge of a board that was some quarter of an 
inch higher than the board back of it; that you cotild 
lift it from the floor and see the boards beneath; that 
the high board’s edge w’here the linoleum had broken 
was some eight or nine inches back from the frbnt 
or riser of the step (R. 17-18-19-20). 

The plaintiff then put on her medical testimony and 
rested her case. This testimony tending to show that 
the plaintiff had been away from her work at the 
Veterans Administration for some seven and one-half 
months, had lost her salary for that time, and was 
permanently injured, all as a result of the accident 
(R. 19). 

Defendant’s Case. 

Thereupon the defendant called as its first witness 
one Albert L. Farrell who gave testimony in substance 
that he was a carpenter by trade and had been in the 
defendant’s employ as such for eleven years; that he 
and another carpenter named Thomas M. Sillex con¬ 
structed the steps in question in November, 1931 (R. 

21) , and that he had seen them almost daily since (R. 

22) ; that the steps were constructed by first laying a 
base of tongue and groove boards as a sub-flooring; 
that they then placed on this sub-flooring at the edge 
of the step a metal safety tread six inches wide and 
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one-half inch thick extending the length of the step; 
that back of the safety tread was placed a piece of 
fiber board one-fourth inch thick and about two inches 
wide beveled at the back edge, this to bring the lino¬ 
leum up to the level of the safety tread as the linoleum 
was one-fourth inch thick; that over the fiber strip and 
the flooring back of it was laid linoleum known as 
“battleship” extending back of the safety tread about 
ten inches; that the linoleum was flush against the 
safety tread and nailed to the sub-flooring (R. 21); 
that this construction made about seven inches of the 
step back of the front or riser one-fourth inch higher 
than the level back of the safety tread extending the 
length of the step; that the linoleum used vras the best 
grade of “battleship” linoleum, and was the toughest 
and most long wearing linoleum you could buy. (This 
witness used pieces of flooring, a piece of metal safety 
tread, and a piece of fiber board, that he said was the 
same kind as had been used in the construction of the 
step, to illustrate.) This witness further testified that 
he saw the stairway in question almost daily, and that 
at the time of the accident the linoleum was in perfect 
condition and did not have a crack, break, tear, hole or 
blemish in it. 

On cross examination this witness was asked if there 
had been any change in the linoleum in question since 
November 18, 1933, the date of the accident. Counsel 
for defendant immediately objected, and counsel for 
both sides went to the bench (R. 23). The court then 
asked counsel for the plaintiff what the purpose of 
the question was? Counsel for plaintiff stating that 
lie proposed to show that the linoleum in question was 
replaced after the defendant was served with the 
papers in this suit (Marshal’s return shows service 


May 1, 1934) (R. 4), some five and one-half months 
after the accident; that William P. Collins, defendant’s 
superintendent of maintenance, had testified at the 
second trial of this case that after the papers were 
served on the defendant in this suit he had the linoleum 
in question taken up and replaced; that when he re¬ 
placed it it was in perfect condition and did not have a 
blemish in it; that he gave no explanation for replacing 
it; that he further testified that he did not preserve the 
linoleum in question, but destroyed the same (R. 
24-25); counsel for plaintiff further stating that this 
line of testimony was not offered for the purpose of 
showing an admission of negligence, but inasmuch as 
the defendant claimed the linoleum was in perfect con¬ 
dition at the time of the accident, and did not have a 
crack, break, hole, tear or blemish in it, the plaintiff 
was entitled to have the jury know that it had been 
replaced after suit filed and served; and also know 
that their principal witness, Collins, had testified it 
had been replaced when it did not have a blemish in 
it, and that it had been destroyed, all as affecting the 
weight and credit they, the jury, would give to the testi¬ 
mony of defendant’s witnesses (R. 23-24). The court 
then sustained the objection, saying that replacement 
made some six months after the accident was too re¬ 
mote and that he did not believe that repairs after the 
accident were admissible. The court refused to hear 
argument on the question, and counsel for plaintiff 
duly noted an exception to the court’s ruling. It was 
thereupon agreed between counsel with the approval 
of the court that to save objections and noting numer¬ 
ous exceptions this ruling would apply to all of the 
defendant’s witnesses, and the exception also apply 
the same as though made in each individual case as 




8 


to witnesses of the defendant testifying as to the con¬ 
dition of the linoleum and the step in question (R. 26). 

Thereupon the defendant called as witnesses the fol¬ 
lowing employees of its store: Shirley LeRoy Kend¬ 
rick, Assistant Buyer of Toys; Edna Best, Clerk in 
Toy Department; William Bell, Head of Radio Depart¬ 
ment; Thomas M. Sillex, Carpenter; and William P. 
Collins, Superintendent of Maintenance, who all testi¬ 
fied that they saw the linoleum in question daily; passed 
over the stairs in question a number of times a day, 
and that at the time of the accident in question the 
linoleum was in perfect condition, and that it did not 
have a crack, break, tear, rip, hole or blemish in it. 
The witness, Bell, testifying that the linoleum was kept 
in such perfect shape that he would hardly notice if a 
change was made if the same color linoleum was used 
(R. 32). And the witness, Sillex, testifying that there 
was no wear or crack or anything along that part of the 
linoleum over the composition board; at the high point 
it was the same as at other places (R. 33). 

ASSIGNMENT OF ERRORS. 

1. The court erred in refusing to permit counsel for 
the plaintiff to cross-examine the defendant’s wit¬ 
nesses, employees of its store, on replacement of or 
repairs to the linoleum in question made after the acci¬ 
dent in question and after the filing of suit and service 
of the summons and declaration, five and one-half 
months after the accident. 

2. The court erred in ruling that evidence of replace¬ 
ment of the linoleum in question or repairs to the same 
made after the accident was inadmissible either by 
way of cross-examination or rebuttal, if made after 
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the filing of the suit and service of the summons and 
declaration. 

3. The court erred in ruling that evidence of replace¬ 
ment of the linoleum in question or repairs to the same 
made after the filing of this suit and the service of a 
copy of the summons and declaration, five and one-half 
months, was too remote under all of the circumstances 
of this case. 

4. The court erred in ruling that counsel for the 
plaintiff could not show either by way of cross-exami¬ 
nation or rebuttal that the linoleum in question was re¬ 
placed after the accident and after service of the papers 
in this suit with other linoleum of the same kind;! and 
that one of defendant’s principal witnesses, William P. 
Collins, who was its superintendent of maintenance; tes¬ 
tified at the second trial of this case that when he had 
the linoleum in question replaced it did not have a 
blemish in it and was in perfect condition, giving no 
explanation as to why it was replaced and further tes¬ 
tifying that the linoleum in question was not preserved 
but destroved. 

5. The court erred in ruling that counsel for plain¬ 
tiff was not entitled to show, and in refusing to permit 
counsel for plaintiff to show, either by way of cross- 
examination or rebuttal that the defendant replaced 
the linoleum in question after the accident, and after 
suit filed and summons and declaration served, with 
other linoleum of the same kind and did not preserve 
the linoleum in question that was taken up, but de¬ 
stroyed the same (R. 7). 
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ARGUMENT. 

Although there are five assignments of error, they all 
raise the one question of whether or not the plaintiff 
had the right to place before the jury as affecting the 
credit and weight to be given the testimony of de¬ 
fendant's witnesses, all employees of its store, and who 
all testified that the linoleum in question was in perfect 
condition at the time of the accident, the fact that after 
this suit was filed and the summons and declaration 
served, five and one-half months after the accident, the 
linoleum was replaced with new linoleum, and the old 
linoleum, that plaintiff claims caused her accident, de¬ 
stroyed, as testified to by William P. Collins, de¬ 
fendant's superintendent of maintenance, at the second 
trial of this case; the said Collins further testifying at 
said second trial that when he replaced the said lino¬ 
leum it was in perfect condition and did not have a 
blemish in it, giving no reason for the replacement. 

The weight of modern authority, although the for¬ 
mer rule was to the contrary, is to the effect that re¬ 
pairs made subsequent to an accident are not admis¬ 
sible as an admission of negligence. With the excep¬ 
tion of the State of Kansas, the Federal and State 
courts are in accord on this proposition. The rule has 
mostly been applied to cases involving machinery, but 
undoubtedly applies to place as well. But, although 
subsequent repairs are not admissible as an admission 
of negligence, they are admissible for other purposes; 
in fact, any purpose other than that of showing negli¬ 
gence in the first instance. The rule is not a refuge to 
escape liability, and has never been construed to effect 
that purpose. 

Evidence of repairs, changes made or precautions 
taken are admissible to rebut evidence that no defect, 
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danger or want of care existed at the time of the acci¬ 
dent. 45 C. J. 796. Wig-more Ev. 2nd Ed. Vol. 1, Secs. 
283, 437; also 1934 Supp. Sec. 437. Jones Com. Ev. 
2nd Ed. Vol. 3, p. 1922. 

The trial court’s ruling in the instant case closed to 
plaintiff’s counsel in cross-examination the entire field 
after November 18,1933, the date of the accident. The 
most skillful cross-examiner would be powerless to con¬ 
duct an effective cross-examination under such circum¬ 
stances. There was no chance to get conflicting testi¬ 
mony, and the defendant might have brought in as wit¬ 
nesses any number of its employees to testify that the 
linoleum was in perfect condition at the time of the ac¬ 
cident and counsel would have been powerless to shake 
their testimonv. The exclusion of the witnesses from 
the court room meant nothing, so far as plaintiff’s 
counsel was concerned. 

The case of Columbia etc. Rd. Co. v. Hawthorne, 144 
U. S. 202, relied upon by defendant’s counsel in the 
trial court, is not at all in point. In that case there; w~as 
no denial that the pulley causing the accident was: fas¬ 
tened to the shaft in the manner claimed by plaintiff. 
All that was decided was that evidence of repairs or 
changes in the machine made after the accident was 
not admissible against the defendant as an admission 
of negligence in the original construction of the ma¬ 
chine. That was the only question decided, and the 
court’s opinion shows plainly that the decision is lim¬ 
ited to that one point; for the court distinguishes the 
Massachusetts case of Roadman v. Conway, 126 Mass. 
374, where such evidence was admitted (repairs after 
the accident), not as an admission of negligence, but as 
an admission that the instrumentality causing the acci¬ 
dent was under the control of the defendant. 
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The question of repairs as an admission of negli¬ 
gence can not arise where the defendant denies that the 
condition complained of ever existed, as in the instant 

case. It can only arise where it is not denied that the 

* 

condition existed as claimed, but, granting this, there 
was no negligence, and, from the experience gained, to 
take precautions against a recurrence of the accident 
by making the instrumentality causing it safer should 
not be used against a defendant. 

One of the strongest points against the plaintiff in 
this case is the fact that from the testimony of her own 
witnesses the defendant permitted the condition de¬ 
scribed to exist for some two and one-half months after 
the accident (Fine’s test. R. 20) when it would only 
have cost a matter of ten or fifteen dollars to repair it; 
and naturally the defendant’s counsel made the most of 
this point in his argument to the jury. But when it is 
also brought before the jury that the defendant re¬ 
placed the linoleum in question after notice of this suit, 
and that its superintendent of maintenance, whose duty 
it was to look after the stairways, had testified in a 
previous trial of the case that when he replaced it it 
was in perfect condition and did not have a blemish in 
it, giving no reason for the replacement; and further, 
admits that he did not preserve the linoleum replaced 
as a piece of evidence, and it would have been a strong 
point for the defendant if in perfect condition as de¬ 
fendant claims, but destroyed it; then the inference 
against the plaintiff is more than balanced, and any 
intelligent juror would naturally ask himself: First, 
Why was the linoleum replaced if it was in perfect con¬ 
dition ? Second, Why wasn’t it preserved and brought 
here to show us if there was not a blemish in it? and 
Third, Why was it taken up and destroyed after this 
suit was filed and notice served on the defendant? 
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All pertinent facts that have never been explained, and 
which the plaintiff was entitled to have the jury know. 

In a recent case, Cushing v. Rodman, No. 6465, re¬ 
ported in Wash. Law Rep. of March 20,1936, this court 
said, “You can hardly expect wholly unprejudiced tes- 
timonv from the defendant and his servants, if thev 
are called as witnesses.” And in the case of Baer v. 
U. S., 54 App. D. C. 24, this court said, ‘ 4 That actions 
speak louder than words is as true in criminal as in 
civil cases.” 

The question of remoteness has nothing to do with 
the point raised by this appeal. The plaintiff contends 
here, as she did below, that the only question is the 
weight and credit to be given by the jury to the testi¬ 
mony of defendant’s witnesses, especially its super¬ 
intendent of maintenance, Collins; and the fact that 
Collins testified in the second trial as has been stated, 
to wit, that the linoleum was replaced after notice of 
this suit, that it was in perfect condition when replaced, 
and that he destroyed the linoleum replaced, is perti¬ 
nent for that purpose; especially where there is such 
an irreconcilable conflict between the plaintiff’s and de¬ 
fendant’s witnesses. 

But, to make a stronger case for defendant, assume 
that the linoleum was replaced a year after the acci¬ 
dent and that Collins had never testified in the case; 
plaintiff contends, even under those circumstances, that 

in view of the fact the defendant’s testimonv is that 

* ! 

the linoleum had been in use on this stairway for two 
years and was in perfect condition at the time of the 
accident, and that it was the toughest and most long 
wearing linoleum that could be obtained, repairs or re¬ 
placement would be admissible with such explanations 
as the defendant saw fit to make, and the question 
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would be one of weight and not admissibility. Arcade 
Co. v. Box-well, 41 D. C. App. 213. Beach v. City of 
Seattle (Wash.), 148 Pac. 39. West v. Marion County 
(Ore.), 188 Pae. 184. 

On the question of the admissibility of evidence of 
repairs after an accident, the following cases have been 
selected from both. Federal and State courts; and from 
all sections of the United States: 

Chociaw O. dc G. By. v. McDade, 191 U. S. 64. 
Evidence was introduced by the railroad company 
to show that by measurements a water spout used 
to till locomotive engine tanks did not constitute 
a danger to brakemen on passing trains. The lower 
court permitted the plaintiff to show that changes 
had been made after the accident which might 
have an effect on the measurements. Held, that 
the evidence was admissible, and the court bv in- 
structing the jury that it was not to be considered 
as an admission of negligence gave the defendant 
all it was entitled to. 

Cin. etc. Ry. Co. v. VanHorne , 16 C. C. A. (6th 
Fir.) 182; 69 Fed. 139. In this case it was claimed 
as statutory negligence that there was no block in 
a guard rail where plaintiff’s foot caught. The 
defendant introduced evidence that a block would 
have interfered with the running of trains, and 
contended that the statute did not require such an 
impossible precaution. To meet this evidence and 
contention, the plaintiff introduced evidence that 
a block sufficient to have prevented the accident 
was put in the guard rail after the accident and 
did not interfere with the running of trains. The 
court Held this evidence admissible. 

Reading Co. v. Geary (C. C. A. 4th Cir.), 47 Fed. 
2nd Ser. 142. Measurements of telltales under a 
railway bridge, taken nearly two and one-half years 
after accident, admitted on the facts. 

Fordyce et cd. v. Withers (Texas), 20 S. W. 766. 
In an action for injuries in a train wreck, evidence 


by plaintiff that soon after the wreck some ties had 
been replaced and others reset on which there were 
no marks made by wheels running off the track, is 
admissible to rebut defendant’s evidence that at 
the time of the wreck the track was in good con¬ 
dition and was used thereafter without repair. 

Blake v. City of Bedford (Iowa), 151 N. W. 74. 
Proof of subsequent repairs to a sidewalk doe? not 
imply an admission of its defective condition* but 
such evidence may be admitted to show the -walk 
was not in the same condition as when the injury 
occurred. 


Village of Bond Hill v. Atkinson, 16 Ohio Cir. Ct. 
470. In this case the injury was caused by a de¬ 
fective sidewalk. The defendant introduced testi¬ 
mony by the contractor, who had the contract to 
keep the sidewalk in repair, to the effect that im¬ 
mediately after the accident he examined the side¬ 
walk at the point in question, and found it in good 
condition. Held, it was competent for the plaintiff 
on cross-examination to ask the witness whether 


he did not, a few days later, repair the sidewalk at 
the point in question. That this was legitimate: and 
proper cross-examination as to the credibility; and 
weight to be given his testimony. 

Tise v. Town of Thomasville , 151 N. C. 281. In 
an action for damages caused by a hole in the 
street, it is competent to show that the hole had 
been filled after the accident to contradict defend¬ 


ant’s testimony it had been filled before the acci¬ 


dent, though incompetent to show negligence. 

Beck v. Sylva Tanning Co., 179 N. C. 123. It is 
competent in certain instances to show that; the 
place where accident occurred has been repaired 
since the accident, where the existence of any de¬ 
fect is denied. 


Lombardi v. Yulinsky, 98 N. J. Law, 332; 119 
Atl. 873. While evidence of changes made subse¬ 
quent to the injury, or precautions taken subse¬ 
quently to prevent a recurrence of injury, is not 
admissible to show negligence or as amounting to 
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negligence, yet, where the defendant has testified 
that he invariably put up danger lights at night, 
and the evidence tended to show that the accident 
resulted from the absence of a light, it was compe¬ 
tent to ask him on cross-examination if he put up a 
light after the accident, for the purpose of affect¬ 
ing his credibility as a witness. Trial judge should 
instruct to limit its application to purpose for 
which competent. 

Christensen v. Utah Rapid Transit Co. (Utah), 
27 Pac. 2nd Ser. 468. Repairs subsequent to acci¬ 
dent, although not admissible to show negligence, 
admissible for other purposes. 

Osborne v. City of Detroit (Mich.), 32 Fed. 36. 
It is competent to show that a sidewalk was re¬ 
paired about a week after the accident as tending 
to show that the walk was out of repair at time 
of accident. 

Stewart et al. v. Evarts, 76 Wis. 35. Evidence as 
to the soundness of railroad ties and condition of 
roadbed at place of accident, where it was repaired 
about six months later, competent as tending to 
show the condition at time of accident. 

Benton et ux. v. City of St. Louis (Mo.), 118 
S. W. 418. In an action against the City for the 
death of a child caused by a defect in a street, 
where there was an issue as to whether the place 
was in a public street, evidence that the City in 
August or September following the accident in 
May had made repairs at the place of accident, 
was competent as tending to show that the City 
recognized the locus as being in a public street, 
the remoteness of the repairs going to the weight 
and not the competency of the evidence. 

Standard Oil Co. v. Franks (Miss.), 149 So. 798. 
Evidence of subsequent repairs is not admissible 
as an admission of negligence, but is admissible to 
show repairs to place where accident occurred, 
where photograph, taken after repairs, was intro¬ 
duced in evidence. 
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Kelly v. City of Boston (Mass.), 87 N. E. 494. 
In an action against the City where a pedestrian 
was injured on July 22, 1906, by a defect in a City 
street, evidence relating to repairs of such defect 
on August 11, 1906, was admissible as identifying 
place, not to show an admission of negligence. 


i 

In the case of Alt emus et al. v. Talmadge , 61 IX C. 
App. 148, this court seems to distinguish between the 
showing of repairs as an admission of negligence and 
the showing of repairs for other purposes. The plain¬ 
tiff in this case claimed for injuries resulting from 
stepping in a hole in the public street or walk. The 
trial court admitted testimony that the hole had been 

%> i 

filled some seven months after the accident. This court 


held the testimony inadmissible, but also held it was 
harmless error; and in commenting on the facts says 
that the testimony of the police officer who testified for 
the defendants would seem to eliminate any question 
of the hole not being there. The inference from that 
language being, that if there had been a denial there 
was any hole the testimony of repairs would have been 
admissible. 


One verv significant fact in this case favorable 


the plaintiff’s contention that the linoleum was broken 
through, is that the declaration describes the construc¬ 


tion of the step so accurately. It must be assumed that 
if the linoleum was in perfect condition and did not 


have a blemish in it at the time of the accident, and 


covered the entire step, as testified to by defendant’s 
witnesses, that it would be impossible to see how the 
step was constructed beneath the linoleum. Yet, the 
declaration describes the construction of the step al¬ 


most as the carpenters who constructed it describe it. 


The only difference being that the carpenters say the 
high fiber board used to bring the linoleum to the level 
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of the metal tread was beveled at the back edge. Plain¬ 
tiff’s witnesses say there was an edge to it and the 
break was along the edge. If defendant’s witnesses 
are not telling the truth about the condition of the 
linoleum, they might not be telling the truth about the 
high board being beveled. However, one thing is cer¬ 
tain, there must have been a break or opening in this 
linoleum of some kind, as otherwise, neither the decla¬ 
ration nor plaintiff’s witnesses could possibly be so 
accurate, even to the thickness of the high board, one- 
fourth of an inch, which is exact, and the material used 
in the sub-flooring. If vou could not see the sub- 
flooring how could an von e know whether it was of 
wood, cement, or some other material? 

CONCLUSION. 

In conclusion it is urged that the defendant having 
denied the existence of any defect in the linoleum in 
question; its witnesses, all employees of its store, 
having testified the linoleum had been in use on the 
step for two years prior to the accident, was in perfect 
condition and without a blemish; its superintendent of 
maintenance, William P. Collins, having testified at the 
second trial as heretofore set forth; it would be most 
unfair to permit the defendant here to take refuge be¬ 
hind a rule of evidence that in no way applies to this 
case, and that all courts have said is one to encourage 
safety in bettering conditions through what is learned 
from experience, the defendant claiming in the first 
instance there was no negligence in law; that the taking 
of precautions against the future is not to be con¬ 
strued as an admission of responsibility for the past, 
and that a person may have exercised all the care that 
the law requires, and yet, in the light of his new ex- 
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perience, after an unexpected accident has occurred, 
and as a measure of extreme caution, he may adopt 
additional safeguards. That to let repairs made sub¬ 
sequent to an accident be used against a defendant 
under such circumstances would discourage improve¬ 
ment. i 

The defendant here does not come within that class 
of cases as it replaced linoleum that, according to! its 
superintendent of maintenance, was in perfect condi¬ 
tion and without a blemish, and replaced it with other 
linoleum of like kind and quality. The reason for the 
rule failing the rule itself is necessarily out of the case. 

In view of the foregoing it is submitted that this case 
should again be reversed and remanded for another 
trial before another jury that could consider and de¬ 
cide the issues involved with the testimony before it 
that the lower court refused to admit. 

John U. Gardiner, 

! 

Woodward Building, 
Attorney for Appellant. 

Washington, October 1, 1936. 
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Umtefc States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
April Term, 1936 


No. 6819 


Laura L. Avery, Appellant , 
v. 

S. Kann Sons Company, a Body Corporate, Appellee. 


BRIEF FOR APPELLEE. 


This ease has been tried three times. The first trial 
resulted in a verdict for the defendant by direction of 
the court at the close of plaintiff’s evidence. On ap¬ 
peal, this court held the case should have been sub¬ 
mitted to the jury and ordered a new trial (65 App. 
D. C. 127). The second trial resulted in a verdict for 
the plaintiff. During such re-trial, there was consid¬ 
erable delay in presentation of the evidence due to ill¬ 
ness of the trial judge, which was followed by illness of 
one of the jurors. This fact, together with the conten- 
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tion of the defendant that grave errors had been com¬ 
mitted in rulings upon the evidence, led the trial court 
to set aside the verdict and grant a new trial. As a re¬ 
sult of a third trial, during which all of the claims as¬ 
serted by the plaintiff were fully presented, the jury 
returned a verdict for the defendant. From the judg¬ 
ment entered on such verdict, plaintiff has prosecuted 
this appeal (R. 6). 

STATEMENT OF FACTS. 

On November 18, 1933, plaintiff, together with her 
daughter and little bov, visited defendant’s store. Thev 
went to the fourth floor and walked from the elevator 
fifty or sixtv feet to the stairwav leading from the up- 
per to the lower part of the toy department (R. 10, 12). 
The stairway was an ordinary group of steps, well 
lighted, with nothing unusual about it, and other people 
were using it (R. 12). Plaintiff had been going to de¬ 
fendant’s store all her life, as she was born and raised 
in Washington, and she visited the toy department dur¬ 
ing Christmas (R. 13). The stairway contained four 
steps counting the top (R. 27). There were wooden 
risers, and on each step there was a metal tread about 
six inches wide and one inch thick. Back of this tread 
was a piece of linoleum, about one-fourth inch thick. 
It was dark green, known as “Battleship Linoleum”, 
w^as tough, and supposed to be the best grade. This 
linoleum was nailed to the floor with nails about four or 
five inches apart on the front, back and sides. In order 
to make it fit flush with the metal tread, a piece of com¬ 
position board with a beveled edge was put on the floor 
under the linoleum and against the metal tread (R. 21). 
The top of the stairway constituted part of the floor of 
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the upper toy department. Plaintiff said that when she 
reached such part of the stairway, she and her daughter 
stood there a few seconds looking down into the lower 
part of the toy department, and when they started to 
leave, her heel caught in the linoleum on the top $tep, 
causing her to fall (R. 10). She was assisted to the 
emergency room where she remained about three-quar¬ 
ters of an hour and received first aid. She then went 
back to the stairway and her daughter pointed out to 
her a break in the linoleum where she had caught her 
heel. 

To recover damages for injuries alleged to have re¬ 
sulted from such fall, plaintiff filed this suit, asserting 
that the defendant was negligent in permitting the lino¬ 
leum to be and remain in a defective and dangerous 
condition, and in the construction of the stairwav. 
Defendant denied all allegations of negligence and 
pleaded affirmatively that the plaintiff’s injuries were 
the result of her own failure to use ordinary care and 
caution for her own safety while descending the stair¬ 
way, alleging it was in good repair, in all respects safe 
and suitable for use, and was being used by other per¬ 
sons in the store (R. 4, 5). Accordingly there were 
three issues raised (1) was the defendant negligent in 
the manner described; (2) did such negligence cause 
the injuries complained of, and (3) were such injuries 
the result of the plaintiff’s own neglect? 

The plaintiff, together with her daughter and four 
others, testified with respect to the linoleum. On behalf 
of the defendant, six witnesses testified that there was 
no break in the linoleum. Three of these witnesses 
worked in the toy department. They had used this 
stairway continuously during the day, and stated that 
on the very day plaintiff claimed to have been injured, 
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numerous other people were using it. Materials simi¬ 
lar to those of which the stairway was constructed were 
brought into court and exhibited to the jury, and two 
witnesses who did the work of installing the metal 
treads and linoleum testified with reference thereto. 

At the conclusion of all the evidence, the trial judge 
instructed the jury at length as to the issues involved. 
He thereupon asked counsel for both parties if they had 
any suggestions to make, to which both replied they 
were satisfied. (R. 34.) 

SUMMARY OF ARGUMENT. 

Plaintiff now seeks a fourth trial of this case. As 
we understand it, the essence of her contention is that 
the trial court committed prejudicial error in refusing 
to allow cross-examination of defendants’ witnesses as 
to alleged repair or replacement of the linoleum some 
time after the accident. As a basis for such a claim 
she relies upon an assignment of errors divided into 
five parts. These create an erroneous impression. In 
them it is said the trial court refused to permit cross- 
examination as to replacement or repairs “made after 
the accident in question and after the filing of suit and 
service of the summons and declaration, five and one- 
half months after the accident.” (Appellant’s brief, 
p. 8.) Fairly interpreted, this language means that the 
alleged replacement or repairs took place five and one- 
half months after the accident. This is not true. As a 
matter of fact, plaintiff’s counsel said he could not tell 
when it was (R. 24). The trial court held that a change 
in conditions several months after—five or six months 
—would be too remote (R. 25), but plaintiff never 
showed or indicated when she claimed such change took 
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place. In assignment No. 4, it is said that the trial 
court erred in refusing to let the plaintiff show that 
William P. Collins, defendant’s superintendent of 
maintenance, testified at the second trial that when he 
had the linoleum in question replaced, it did not have a 
blemish in it and was in perfect condition, giving no 
explanation as to why it was replaced, and further tes¬ 
tifying that the linoleum was not preserved but de¬ 
stroyed. This assumes that Collins so testified, but 
there is no evidence of it in the record. When it was 
claimed he had made the statements attributed to him, 
the accuracy of plaintiff’s assertion was immediately 
challenged (R. 25). Collins was not confronted with 
his former alleged testimony, and no part of it was! put 
in evidence, although he was present and testified at 
the third trial. What actually took place when plain¬ 
tiff’s counsel was cross-examining the witness Farrell 
was this: 

“Mr. Gardiner. This man testified at the former 
trial that he took this linoleum up with the assis¬ 
tance of Collins. Collins said the linoleum didn’t 
have a blemish. Farrell said it had a crevice in it. 
Collins said that the linoleum was not broken at all 
when he took it up. Assuming now that they claim 
it wore between the time of Mrs. Avery’s accident 
and the time they replaced it. 

The Court. All right. If Mr. Collins testifies to 
that, then you can bring it out. 

Mr. Gardiner. They won’t ask him. I am bring¬ 
ing it in on cross-examination. 

Mr. Denit. I don’t concede that Mr. Gardiner 
can prove wdiat he proffers to prove by this wit¬ 
ness or anyone else. I 

It was thereupon understood and agreed by 
counsel for both sides that the ruling of the court 
would apply to subsequent witnesses for the defen- 
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dant, and the exception cover same without the 
necessity of propounding similar questions and 
following similar procedure as to objections and 
exceptions/ ’ (R. 25, 26.) 

From this statement of the matter, it must be obvious 
that the assignments are misleading and present ques¬ 
tions not involved here. Actually the sole point upon 
which the reversal is sought comes down to this: Was 
there prejudicial error in refusing to permit cross- 
examination as to alleged changes made more than five 
and one-half months after the accident, when the ap¬ 
proximate date of the changes was not indicated, and 
plaintiff’s counsel said he could not tell when it was? 

Our position is that this case was fully and fairly 
presented to the jury. It was their function to deter¬ 
mine questions of fact. The evidence was conflicting. 

They resolved the evidence in favor of the defendant. 

•* 

No proper evidence was kept from them. The plaintiff 
was not prejudiced in any way, and the ends of justice 
do not require a fourth trial. 

REPLACEMENT OR REPAIRS. 

In order to sustain her claim, it was incumbent upon 
the plaintiff to establish by preponderance of the evi¬ 
dence that there was a break or hole in the linoleum, 
and this caused her to fall. She said there was a break 
and the linoleum was so old and worn you could see the 
ragged edges of it (R. 11). Her daughter said she was 
standing to her right and saw her left heel catch in the 
break (R. 15). At the time they were both looking 
down in the lower part of the toy department. No part 
of the heel was removed (R. 16). Plaintiff was wear¬ 
ing shoes with heels a little over an inch wide (R. 14). 
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Over objection and exception of the defendant, the 
plaintiff’s husband was permitted to testify that he 
went to the store on the Monday following her accident, 
examined the stairway and found a piece of broken 
linoleum, which he picked up some six inches from the 
floor. The break was about four inches back of the 
steel tread and along the edge of a board which was 
possibly a quarter or three-eighths of an inch higher 
than the board next to it (R. 16). While claiming to 
be a general contractor, he made no measurements (R. 
17). On November 25, 1933, he took his daughter’s 
friend, John R. Evans, to show him the stairway and 
about two weeks after his first visit, took another man 
there, whose name was David A. Fine (R. 17). Evans 
stated he went to the store with Mr. Avery simply out 
of natural curiosity (R. 18). Fine said he went there 
with Avery to inspect the job. His visit was in the 
latter part of January 1934, and he said he found a 
crack in the linoleum which caused a break about five 
or six inches in width. He further claimed there were 
three or four boards under the linoleum, one board 
being an eighth of an inch higher than the others, and 
the break was all the way through. (R. 20) 

Opposed to this testimony, the defendant offered two 
carpenters who installed the metal treads and linoleum, 
namelv, Albert L. Farrell and Thomas M. Sillex. Far- 

w 7 

rell identified materials similar to those which had been 
used and showed the court and jury the way they were 
installed. He had been employed in the store for 
eleven years (R. 21). He said that never since he had 
been working at Kami’s store were there irregular 
floor boards underneath the linoleum (R. 22). When 
installed, the linoleum was nailed to the floor with nails 
about four or five inches apart on the front, back and 
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sides. It would not be possible to pick up the linoleum 
six inches from the floor without tearing it. The lino¬ 
leum was laid in November 1931. It was not quite as 
thick as the metal tread and to compensate for the dif¬ 
ference in thickness a piece of composition board, with 
a beveled or tapered edge, was inserted under the 
linoleum where it touched the metal tread (K. 21, 22). 
Farrell further said he was familiar with the condition 
of the stairway, going over it some times a half-a- 
dozen times a dav, and he worked in the store everv 
day during the month of November the store was open. 
There was not at any time during that month a hole, 
or break, or tear, or rip in this linoleum on this landing 
(E. 22). 

Thomas M. Sillex, also a carpenter, who worked with 
Farrell, stated that in 1931 they covered the stairway 
in question. He identified the materials offered during 
the testimony of Farrell and stated they were the same 
as those used in the stairway. He also put the mate¬ 
rials together in order to show a replica of the stair¬ 
way, stating that when the composition board was 
placed under the linoleum at the safety tread, it came 
absolutelv even with the tread. "While he was not able 
to tell how many times he was on the fourth floor dur¬ 
ing the month of November, he said that they were up 
there everv dav and there was no wear or crack, or any- 
thing along that part of the linoleum which went over 
the tapered portion of the composition board (E. 32- 
33). 

Edward P. Collins testified that he had been em¬ 
ployed by the defendant for about twenty-five years 
and has been maintenance superintendent about 
twenty-four years. His work is to look after the whole 
building. He went over the building four or five times 
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a day and did so during the month of November, 1933. 
Every day before the store was open he went around 
to see that the cleaning had been done, some parts 
being cleaned before and some parts after the store 
opened. He went to the toy department a couple of 
times a day, was familiar with the stairway in question 
and described it to the jury. He stated that the lino¬ 
leum on the stairway was green and was never per¬ 
mitted to get so dirty you could not tell whether it was 
green, red or black. He made the same kind of inspec¬ 
tion every day, including the 18th of November, 1933. 
He saw the stairway on that day and there was not a 
break or tear, or hole in the linoleum on the top landing 
(R. 33). 

Shirley LeRoy Kendrick testified that he had been 
employed at the defendant’s store for seven years and 
had been assistant buyer for the toy department three 
years. He was working at the store every day it was 
open during the month of November, 1933 and was fa¬ 
miliar with the stairway leading from the upper to the 
lower part of the toy department, used it constantly 
all day long. He told the jury that the replica of the 
top of the stairway made of the assembled materials 
produced by Farrell presented the same appearance 
as to material and construction as the stairway in the 
store. He was present vrhen Mrs. Avery fell, helped 
her up and arranged for the attendance of the store’s 
nurse. She told him she caught her heel on the step 
and he immediately looked at the stairway to see what 
caused her to fall because that is part of his respon¬ 
sibility on the floor. He saw nothing there of any kind 
that would cause a person to fall; there was not any 
hole, or break, or crack or tear in the linoleum any 
place. About sixty to seventy sales people used the 
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stairway everv dav during the month of November 
1933; they were busy then, because it was going right 
into their Christmas season when thev had larger 
crowds than any other time, because on Saturday they 
had Santa Claus there. There were hundreds of people 
using the stairwav on the dav he assisted Mrs. Avery 
(R. 26-27). 

Edna Best testified that she had been employed at 
the defendant's store as a salesladv fourteen years, 
during which time she worked in the toy department. 
Her duties required her to be in the upper as well as 
the lower section of that department from time to time 
and she used the stairwav involved in this suit. She 
was at work in the toy department every day the store 
was open during November 1933 and was in the store 
on November 18, 1933. She used this stairwav about 
fiftv times a dav. When thev sold tovs in the lower 
section they went to the upper section to have the pack¬ 
ages wrapped. The timekeeper was in the upper sec¬ 
tion and they went up there in the morning, at noon, 
and in the evening to sign their time cards. She used 
this stairwav in connection with each sale she made. 
The stairs were cleaned from dav to dav. On Novem- 
ber 18, 1933, there was no crack, or break in the lino¬ 
leum behind the metal tread. It was in perfect condi¬ 
tion (R. 28-29). 

William Bell testified that he had been employed at 
this store for twelve years and was in charge of the 
radio department located on the fourth floor, practi¬ 
cally in the toy department. Some times he served as 
a floorman. He was at work every day the store was 
open for business during November 1933, and was 
there on the afternoon of November 18th. He said he 
was familiar with the stairway and there was not any 
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break, or tear, or hole in the linoleum at any time dur- 
ing the 18th day of November, or prior thereto. There 
was never a time during store hours that refuse accu¬ 
mulated on the stairwav to such an extent that vou 
could not tell what color the linoleum was (R. 31).; On 
cross-examination, he said he used the stairway fifty 
or one hundred times a day, some times with packages 
in his hands. He paid particular attention to this stair¬ 
wav because he was acting floorman and it was his dutv 
to inspect it. He never noticed any difference between 
the level of the back part of the linoleum and the metal 
tread; if there was an} 7 difference it was very slight 
(R. 31). 

The foregoing is a summary of the evidence which 
was before the jury. During the cross-examination of 
the witness Farrell, plaintiff’s counsel asked if the 
linoleum was laid in one continuous piece all the way 
across, to which the witness replied, it was. Then the 
witness was asked whether they are in one continuous 
piece now, to which question the defendant objected on 
the ground that such question could not possibly throw 
any light on the situation which existed in November 
1933. Whereupon plaintiff’s counsel stated to the court 
out of the hearing of the jury, that such line of exami¬ 
nation was not for the purpose of showing any negli¬ 
gence by reason of not repairing the stairway but to 
affect the credibilitv of the witness and the weight to 
be given to his testimony, saying “I have a right to 
show there was a change in the step; that the step 
where the accident happened was not in the condition 
that the plaintiff’s witnesses say it was.” (R. 23.) 
Counsel further stated: 

“I mean this: if they took this linoleum up 
and replaced it with other linoleum and put this all 





the wav across and that there is a decided break 
where they patched it— 

The Court. This is two years later. 

Mr. Gardiner. I know hut l have got to show it. 
I cannot tell ivhen it was. 

Mr. Denit. If we took the trouble to cut a piece 
of linoleum up in order to bring it here and show 
the jury, and we put a new piece in its place— 

The Court. Are you objecting? 

Mr. Denit. Certainly. We think that it is not ad¬ 
missible. 

The Court. I will sustain the objection. 

Mr. Gardiner. Your Honor will permit me an 
exception? I am going to offer to prove by this 
witness—and will probably have to go along those 
lines with Collins, if he is going to be brought in 
here—that he would testifv that this linoleum 
was taken up after this accident. 

The Court. How soon after ? 

Mr. Gardiner. It was after the suit was filed. 
The suit was filed and the claim papers served on 
them May 1st, 1934. The linoleum was taken up 
after that and replaced after the suit was filed. 
And that at the time it was taken up, they did not 
preserve the linoleum. They didn't do anything 
to protect their rights, but just gave no reason why 
it was taken up. 

The Court. When was this accident? 

Mr. Gardiner. The accident was in November, 
1933. 

The Court. And when did this procedure occur? 
In 1934? 

Mr. Gardiner. After May of 1934, after the 
suit was filed and the declaration served on them. 
Now, the point is this: 

The Court. I will sustain the objection. 

Mr. Gardiner. You don’t want to hear anything 
further on it? 

The Court. No, I think not. I think at best it 
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is too remote—a change in condition by them sev¬ 
eral months after—five or six months. 

Mr. Gardiner. Yes. But you must remember 
they denied that there was any break in the lino¬ 
leum. We say that there was a break and that 
they would not take up perfectly good linoleum 
and replace it if the break had not been there. 

The Court. I will sustain the objection. 

Mr. Gardiner. All right. Your Honor will give 
us an exception. 

The Court. Yes. 


Mr. Gardiner. This man testified at the former 
trial that he took this linoleum up with the as¬ 
sistance of Collins. Collins said the linoleum didn’t 
have a blemish. Farrell said it had a crevice in 
it. Collins said that the linoleum w’as not broken 
at all wiien he took it up. Assuming now’ that they 
claim it w’ore between the time of Mrs. Avery’s 
accident and the time they replaced it. 

The Court. All right. If Mr. Collins testifies 
to that then you can bring it out. 

Mr. Gardiner. They w’on’t ask him. I am bring¬ 
ing it in on cross-examination. 

Mr. Denit. I don’t concede that Mr. Gardiner 
can prove w’hat he proffers to prove by this wit¬ 
ness or anyone else. (R. 24-26.) 


This w’as the w’ay the only question on her appeal 
w’as presented. Plaintiff’s version of alleged testimony 
w r hich wrould be adduced through Farrell and Collins, 


was thus injected into the case. 


Whether either 


both of these witnesses had testified at some other trial 


as asserted by her counsel wras not showm, and there is 
nothing in the record to justify the claim. It is clear, 
therefore, that there never was any proof of a change 
of conditions, either as a result of replacement of or 
repairs to the linoleum. Accordingly, appellant’s ar¬ 
gument rests upon an assumption of facts, without 
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anything in the record to support it. Conceding, how¬ 
ever, that what transpired is enough to warrant the 
contention, we submit that the trial court was right 
in his ruling. 

In Columbia and Puget Sound R. R. Co. v. Haw¬ 
thorne. 144 U. S. 202, plaintiff sought to recover dam¬ 
ages for personal injuries while employed in the oper¬ 
ation of a trimming machine, alleging it was unsafe 
and defective. The trial court admitted evidence that 
after the accident there had been a change, and this 
was relied upon as error. In reversing a judgment 
for plaintiff, the Supreme Court said: 

“Upon this question there has been some differ¬ 
ence of opinion in the courts of the several states. 
But it is now settled, upon much consideration, 
bv the decisions of the highest courts of most of 
the states in which the question has arisen, that 
the evidence is incompetent, because the taking of 
such precautions against the future is not to be 
construed as an admission of responsibility for 
the past, has no legitimate tendency to prove that 
the defendant had been negligent before the acci¬ 
dent happened, and is calculated to distract the 
minds of the jury from the real issue, and to 
create a prejudice against the defendant/ ? 


In Scott v. District of Columbia, 27 App. D. C. 413, 

plaintiff sought to show the condition of a sewer trap 

by a witness who examined it some ten days after 

the accident. The trial court excluded this testimony 

* 

and this constituted one of the grounds relied upon 
for reversal. This Court, following the decision in the 
Hawthorne case , supra, held that there was no error 
in the ruling of the trial court and, accordingly, the 
judgment in favor of the defendant should be affirmed. 
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In Bissell v. District of Columbia, 28 App. D. C., 38, 
plaintiff sought to recover for personal injuries al¬ 
leged to have been sustained by falling through an 
opening in a sewer trap, which he alleged the defen¬ 
dant had negligently permitted to remain out of re¬ 
pair and in an unsafe condition. The trial court re¬ 
fused to permit a witness to testify as to the condition 
of the lid in the trap four days after the accident. 
There was a formal proffer that the witness would tes¬ 
tify he had examined the cover of the trap within 
four or five days after the accident and found it in a 
defective state, worn, and of a long standing, and to 
. such witness its condition at the time of 
and before the accident by proving what its condition 
was a week after. This Court said: 

“Manifestly upon such a proffer, without more, 
we can not say, the court committed reversible 
error. The appellant did not proffer to show 
what was the condition either a week after, or 
how such condition tended to show that the same 
condition obtained at the time of the accident; nor 
did he proffer to show what were the defects he 
expected to prove by the witness. The limited 
scope of the proffer suggests that the testimony of 
the witness may have been unimportant. How¬ 
ever, we are not justified in assuming anything. 
It suffices that the proffered evidence, if admitted, 
without more, could not suffice to make out a case 
for the plaintiff.” 

In Altemus v. Talmadge, 61 App. D. C. 148, the prin¬ 
ciple announced in the foregoing cases was reaffirmed. 
This Court said: 

“The reasons for the rule are variously stated, 
but the fundamental reason is that for reasons of 
public policy the making of the repairs or altera- 
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tions after an injury ought not to be construed to 
be an admission of a previous neglect of duty, 
and hence proof of such acts should not be ad¬ 
mitted because the effect inevitably must be, as the 
Supreme Court said in Columbia and P. S. R. R. 
Co. v. Hawthorne, 144 U. S. 202, to distract the 
minds of the jury from the real issue and to cre¬ 
ate a prejudice against defendant.” 

Confronted with the force of this reason, plaintiff 
insists that the testimony was admissible in order to 
affect the credibility of the witnesses. In her brief, 
it is palpably clear that this contention is resorted to 
as a mere subterfuge. What she really wanted to show 
was a change in condition in order to argue that unless 
the linoleum was defective there was no reason for 
making the change. This is the essence of her argu¬ 
ment (appellant’s brief, pp. 12, 13.) However, as de¬ 
termined by this court in the Alt emus case , supra, the 
evidence was not admissible because its effect inevita¬ 
bly must be to distract the minds of the jury and cre¬ 
ate a prejudice against the defendant. Its objection¬ 
able quality is not removed because counsel suggests 
that it is offered simply to affect credibility. A posi¬ 
tive rule of evidence can not be violated under the 
guise of contradicting or impeaching a witness. This 
principle is so elementary that citation of authority 
is unnecessary. Accordingly, we submit that the ruling 
of the trial court was proper. 

CASES RELIED ON BY APPELLANT. 

We have examined carefully the cases relied upon by 
the plaintiff. They involve essentially different facts 
and are, therefore, inapplicable. It would serve no 
useful purpose to consider them in detail, but we will 
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refer to some which are typical. For example, in Choc¬ 
taw 0. d G. Ry. v. McDade, 191 U. S. 64, plaintiff’s! in¬ 


testate was a brakeman on defendant’s railroad. When 
last seen, he was standing on the top of a car. The 
train passed under a water spout which projected over 
the track, and the theory of the plaintiff was that death 
resulted from being struck by this spout. The railroad 
offered evidence as to measurements subsequent to the 
accident, after offering evidence that there had been no 
change. In order to rebut this testimony, the plaintiff 
was allowed to show that changes had been made which 


involved reconstruction of the water spout so as! to 
move it further away from passing trains. 

In Cincinnati, etc. Ry. Co. v. VanHorne, 69 Fed. 139, 
plaintiff caught his foot in a guard rail which i he 
claimed was not blocked. There was a statute which 
required the railroad to construct a proper guard rail. 


The defendant offered evidence that a block would have 
interfered with the running of trains, and to meet this 
evidence, the plaintiff was allowed to show that after 
the accident the carrier had installed a block in the rail 
which did not affect the passage of trains. It was held 
that the admission of this evidence was not prejudicial 
because its tendency was to prove absence of a suffi¬ 
cient guard rail, which constituted negligence as a mat¬ 
ter of law. 

In Reading Co. v. Geary, 47 Fed. (2d) 142, the 

theory of negligence was absence of proper telltales. 

There was no showing there had been anv change in 

the telltales between the date of the accident and the 

date of trial. Accordingly, it was held that admission 

of evidence of measurements taken about ten davs be- 

%> 

fore the trial and two and one half years after the 
plaintiff was hurt was not prejudicial error. The rga- 


i 
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son assigned was there was a prima facie showing of 
permanence of condition. When, therefore, the evi¬ 
dence was admitted it was not for the purpose of show¬ 
ing a change but for the purpose of indicating what the 
conditions were when the accident happened. 

The same comments apply to the several state cases 
cited. Typical of them is Benton v. City of St. Louis, 
188 S. W. 418. Evidence of subsequent repairs was 
held to have been properly admitted because the City 
denied that the place where the accident happened was 
city property. Having made the repairs, the natural 
inference was that the City recognized the location as 
part of a public street, and, therefore, under its juris¬ 
diction and control. In the case at bar, however, the 
issue between the parties related to the condition of 
this stairway on November IS, 1933, not six months 
later, and not at some indefinite date between Novem¬ 
ber IS, 1933 and the time when evidence was tendered. 

CONCLUSION. 

Plaintiff had a fair trial and full opportunity to pre¬ 
sent all legallv admissible evidence. In the last analvsis 
her complaint comes down to this: the jury accepted 
the testimonv offered on behalf of the defendant as 
more reliable. There was a sharp conflict. In every 
substantial respect her version of the cause of her in¬ 
jury was contradicted. It was the province of the jury 
to determine whether she established her claim by a 
preponderance of the evidence and they found she did 
not. Thev were instructed fully and fairlv as to their 

v * * 

duties and the issues which they were to decide, so 
much so that her counsel expressed his entire satisfac¬ 
tion with the trial court’s charge. The record before 
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this Court shows no basis whatever for argument that 
she was in anywise prejudiced by any rulings of the 
trial judge. An ingenious theory has been made to in¬ 
corporate as evidence testimony which was not offered 
and therefore can afford no basis for determining this 
appeal. Under the rule which has been uniformly fol¬ 
lowed by this Court, we submit that the rulings of the 
trial judge were correct and the judgment should be 
affirmed. 

Respectfully submitted, 
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